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This little book has been care- 
fully compiled by a lawyer to 
meet the demand for a handy, 
non-technical legal guide. 

It is written in very simple 
form throughout, in order to 
make the examples easily under- 
stood. Questions arise every 
day that many business men are 
unable to answer because of 
their legal aspect, and in such 
cases The Vest Pocket Lawyer 
will prove of real service as a 
time and money saver. 

The Vest Pocket Lawyer 
gives you the general, guiding 
principles of the law. In or- 
dinary cases, it will show you 
what to do — ^what to avoid-^ 
how to draw up common legal 
forms. Its usefulness for these 
purposes will save you many 
times the price of the book. 
But — if you need the services 
p5s of a specialist, take your case 
to a good lawyer and you will 
save money. Don't try to set- 
tle it yourself. 



The Publishers. 
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815 — 316. How Does the Administrator Dis- 
pose of the Property of the De- 
ceased? Does the Administrator 
Make an Inventory of the Property? 
What is the Jurisdiction of an Ad- 
ministrator? How Long a Period 
Does the Administrator Have With- 
in Which to File His Inventory with 
the Probate Court? Who Appraises 
the Property of an Bstate Which 
is Being Probated? What are the 
Duties of an Administrator, in 
Charge, of the Estate? Does Title 
Vest in the Administrator and S^- 
ecutor? If so, at What Time? What 
Care Must an Administrator Use in 
Discharging His Duty? What Hap- 
pens if the Administrator or Ex- 
ecutor, Mismanages the Estate? 
What is the First Duty, of the Ad- 
ministrator, When He Takes Charge 
of the Estate? What Pay Does the 
Executor or Administrator Receive 
for His Services? 

jReal Estate Mortgages. 

316 — 321. Definition; Illustration; Mortgagee; 
Mortgagor; Lien; Right in Rem. 
Is a Mortgage Personal Property? 
Does Title to Land Pass When a 
Mortgage is Given? What is Right 
of Redemption? What is Foreclos- 
ure? What Happens When a Mort- 
gage is Foreclosed? Describe a 
Foreclosure Proceeding? Can a 
Mortgagor Contract Away, his 
Right of Redemption? What Dif- 
ferent Kinds of Rights, in Land 
Can be Mortgaged? Can a Mort- 
gage be Given in the Form of a 
Deed? If the Mortgage is Given, in 
the Form of a Deed, What Happens 
to the Title? May the Right of Re- 
demption be Written, on a Separate, 

^^ Piece of Paper, from the Mortgage 

or Deed, Itself? If the Right of Re- 
demption is Written on a Separate 
Piece of Paper, Must It be Drawn 
Up, and Executed at the Slame 
Time, That the Deed is Executed? 
Should This Separate Right of Re- 
demption Contract be Recorded? 
How Can You Prove That a Mort- 
gage in the Form of a Deed, is Not 
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a Sale of the Land, but Only a 
Mortgafire? What Ib a Trust Deed? 

321 — 324. What is Title Theory? What Hap- 
pens if Mortgagror Commits Waste? 
What is Lien Theory of Mortgages? 
Who is Entitled to Rent, and In- 
come, the Mortgagor, or the Mort- 
gagee? What Effect Does a Mort- 
gage Have on a Third Party's 
Lease on the Property? If a Mort- 
gage is Foreclosed, Does it Termi- 
nate a Lease, Which a Third Party 
Has on the Property Foreclosed? 

324 — 326. What Happens if the Holder of a 
Second Mortgage Pays the fMrst 
Mortgage When It Falls Due, in 
Order to Protect His Second Mort- 
gage? Does a Mortgagor Have an 
Insurable Interest, in the Farm? 
Does the Mortgagee Have an Insur- 
able Interest, in the Farm? How 
Long Would These Insurable Inter- 
ests Continue? Suppose a Party 
Gives a Mortgage on a Farm, in 
Which He Has No Interest? 

326 — 328. After a Party Mortgages His Farm, 
Can He Transfer His Title in the 
Farm? Can the Mortgagee, When 
He Forecloses His Mortgage, Hold 
the Transferee Personally Liable? 
When Does the Transferee Become 
Principal, and When Does the Orig- 
inal Mortgagor Become a Surety? 
When Does the Surety Become Re- 
leased? 

328 — 330. Where Should a Mortgage be Re- 
corded? What is a Cloud on Title? 
What is a Release? Should the Re- 
lease, be Recorded? How is a Cloud 
on the Title to Land, Removed? 
Does the Statutes of limitation 
Run Against the Original Mort- 
gagor's Right to Redemption? How 
Long a Time does a Mortgagor's 
Right to Redemption Continue? 

330 — 331. What are the Different Kinds of 
Foreclosures? What is a Strict Fore- 
closure? How is the Money Die* 
tributed. Which is Received at a 
Foreclosure Sale? What is a Power 
of Sale? 

331 — 332. In starting a Foreclosure Sale, on 
a Second Mortgage, Who Are Made 
Parties Defendant, in the Suit? 
What Happens to the Various 
Titles, to a Piece of Property, When 
Oiie of the Mortgages is Foreclosed? 
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Chattel Mortgages. 

332-334. What is a Chattel Mortgagre? In 
Chattel Mortgages, Does the Mort- 
gagor Have a Right of Redemp- 
tion? What Process is Followed, in 
Foreclosing a Chattel Mortgage? 
When a Chattel Mortgage is given, 
in Whom Does the Title Vest? Must 
a Chattel Mortgage be In Writing? 
What Does the Statute of Fraud 
Provide in Regard to Sale of Chat- 
tels? Should a Chattel Mortgage be 
Recorded? Who Keeps the Posses- 
sion of the Chattel, When a Chat- 
tel Mortgage is Given? What Kind 
of an Affidavit is Attached to the 
Ordinary Chattel Mortgrage? What 
Kinds of Chattels or Personal 
Property, May be Mortgaged? Are 
Real Bstate Fixtures Subject, to 
Chattel Mortgages? What is the 
Contents of a Valid Chattel Mort- 
gage? 

334 — 336. If the Mortgagee, of a Chattel 
Mortgage Has Possession, of the 
Chattel, Who is Entitled to the 
Earnings of the Chattels? If the 
Original Mortgagor of Chattels, 
Sells These Chattels Subject, to the 
Mortgage, Can the Assignee, or the 
Transferee, Exercise the Original 
Mortgagor's Right of Redemption, 
After the Chattel Mortgage Ma- 
tures? Is a Chattel Mortgage As- 
sigrnable? Must the Assignment be 
Written? When a Chattel Mortgage 
is Assigrned. Must the Debt, Itself, 
Also be Assigned, at the Same Time? 
In the Modern Chattel Mortgage, 
Does the Mortgage Usually Con- 
tain a Clause, Which Provides for 
a Power of Sale? Must a Chattel 
Mortgage Foreclosure Sale be Pub- 
lic? Must Notice be Published? 

Negotiable Instruments. 

336 — 351. Definition. Who can Make a Valid 
Negotiable Instrument? How is a 
Negotiable Instrument Transferred? 
May Transfer be Perfected by De- 
livery? When an Instrument Reads 
"Pay to Bearer," Who Has Title, to 
the Same? What are the Essentials 
of a Qood Valid Negotiable Instru- 
ment? Example of a Promissory 
Note. What is an Endorsement? 
What is a Bill of Exchange? What 
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Is a Check? What are the Essen- 
tials of a Check? Examples of Valid 
and Invalid Nej^otiable Instru- 
ments. In Signing a Negotiable In- 
strument, How Should an Agent 
Sign the Note in Order to Bind 
the Principal? How Should the 
words "Bearer/* or "Order," be 
Used in a Negotiable Instrument? 
Should Every Negotiable Instrument 
Bear, a Date? May a Note, be 
Dated Ahead, or May it be Dated 
Back? Ar ethe Words "Value Re- 
ceived," necessary in a Valid Ne- 
gotiable Instrument? 

351 — 354. Note Payable to Bearer Passes 
Title by Possession. Can You Col- 
lect a Forged Note or an Incom- 
plete Note? Is an Old Debt Suf- 
ficient Consideration for a New 
Note? 

354 — 356. Is the Drawee of a Bill of Ex- 
change Liable to Payee, If Drawee 
Does Not Accept the Bill? How 
Much Time Has a Drawee, in a 
Bill of Exchange, in Which to Ac- 
cept, or Reject the Bill? Title to a 
Negotiable Instrument May Pass 
by Delivery or Endorsement or by 
Operation of Daw. Where Must the 
Endorsement be Written? What 
Must an Endorsement Contain Be- 
sides, the Name of the Endorser? 
Does Title to an Endorsed Note 
Pass, before Delivery? By Wliom,* 
Must Delivery be Made? 

356 — 361. What is an Endorsement in Blank? 
What is a Special Endorsement? 
What is a Restrictive Endorsement? 
Does a Restrictive Endorsement 
Destroy, the Negotiability Features 
of the Note? What is an Endorse- 
ment Without Recourse? What is 
a Qualified Endorsement? If a Note 
is Payable to John Doe or Order. 
If the Note is Not Endorsed, by 
John Doe, Will Title Pass? What 
Happens, if the Signature or En- 
dorsement, of a Note, is Secured by 
Means of a Fraud or Duress? Is 
a Note, that is Past Due, Non-Ne- 
gotiable? 

361 — 364. When a Note Matures, Must it be 
Presented for Payment? Can the 
Payee of a Note, Bring Suit on the 
Note, if he Fails to Present It? 
What Effect Does Payment of Note 
at Maturity by Maker, Have on All 
the Endorsers? If Maker of Note 
Does Not Pay the Note at Maturity, 
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In What Order, are the Bndorsers 
Liiahle? If a Note is Payable to 
Bearer, and the Party, Who Re- 
ceives the Note Endorses it, if the 
Note is Not Paid, Does His Bn- 
dorsement Bind? 

364 — 868. Is a Minor Liiable on His Note» 
« Either as Signer, or Endorser? 
When a Drawee of a Bill of Ex- 
change Accepts the Bill, and Sigrns 
His Name on the Bill, What Does 
He Guarantee? If There are En- 
dorsers on the Note, When the ^ote 
Matures, Must the Note be Present- 
ed, to Obligate, the Endorsers? 
When Should a Note be Presented 
for Payment? What is Notice of 
Dishonor? Must a Notice of Dis- 
honor, be Written? Who, is the 
Proper Party to Issue a Notice of 
Dishonor? If an Endorser is Dead, 
to Whom Should Notice of Dis- 
honor be Sent? What is a Domestic 
Bill? What is an Inland Bill? What 
is a Protest? What is a Foreign 
BUI, or Note? What Kinds of Notes 
Must be Protested, to Obligate the 
Endorsers? 

368 — 369. Must the Notice of Protest be At- 
tached to the Note, Itself? Who 
Signs a Notice of Protest? What 
Must a Notice of Protest Contain? 

369 — 370. What, is a Bill of Exchange? How 
Does a Bill of Exchange, Differ from 
an Ordinary Check? 

370 — 373. When a Bank Certifies a Check, 
are all of the Assets of the Bank 
Liable for Non-Payment of the 
Check? When a Bank Certifies a 
Check, are all the Endorsers on the 
Check, Relieved? If a Party En- 
dorses a Check, After the Bank 
Has Certified it, Will This Endorser 
be Liable on His Endorsement? 
What Happens, if the Bank Falls, 
Which Certifies a Ch^ck, Are all En- 
dorsers Relieved? If a Drawer, of 
a Check, Has His Own Check Certi- 
fied, by a Bank, and the Bank 
Afterwards, Fails, is the Drawer, 
of the Check Liable? If a Nego- 
tiable Note is Paid, before Matur- 
ity, Will the Note, be Discharged 
if it Passes Into a Third Party's 
Lawful Possession? If a Note is 
Changed or Altered, Without Con- 
sent, of the Maker, of the Note, 
Does, This Invalidate the Note? 
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Evidence. 

373 — 375. What is a Petition or Bill of Par- 
ticulars? What are Pleadingrs? Must 
all Pleadings be Written? What is 
Object and Purpose of Pleadings? 
What is Evidence? For What Pur- 
pose is Evidence, Introduced in a 
Law Suit? 

375 — 378. What Two Kinds of Evidence, do 
We Have? What is Direct Evidence? 
What is Circumstantial Evidence? 
From What Points of View, is Evi- 
dence Examined in the Trial of a 
Law Suit? When Is Evidence Said 
to be Relevant? When is Evidence 
Said to be Competent? What is 
Hearsay Evidence? 

Confession. 

378 — 379. Is a Confession, Hearsay Evidence? 
Is a Deposition Evidence? Is a 
Written Letter Evidence? How is 
a Deposition Taken? Is a Dying 
Declaration Heresay Evidence? Are 
the Public Records, Evidence? 

379 — 380. What is the Best Evidence Rule? 

380 — 381. Can a Notice be Served on a Party, 
to Compel the Party, to Produce, 
Certain Evidence, Into Court? May 
Certified Copies of Public Records, 
be Introduced in Evidence? 

881- -383. Can a Written Instrument be 
Changed or Altered, by the Use of 
Oral Evidence, When the Written 
Instrument Itself is Available? 
What is the Parol Evidence Rule? 
When May Oral or Parol Evidence 
be Introduced? May Parol Evidence 
be Introduced, to Construe a Will? 

383 — 385. May a Witness on the Stand, State 
Anything but Facts? Can Opinions 
be Introduced, as Evidence? In a 
Criminal Case, Will the Husband or 
the Wife, be Permitted to Testify 
Agralnst Each Other? In Civil Cases 
May They Testify Against Each 
Other? 

885 — 389. How May Witnesses be Compelled 
to Come Into Court and Testify? 
What is a Subpoena? What is a 
Summons? May a Witness, be Com- 
pelled to Testify Against Himself, 
and Thus Incriminate Himself? 
What is Contempt? What Is a Sub- 
poena Duces Tecum? What is the 
Oath, a Witness Takes Before He 
Gives His Evidence? 
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389—390. How is a Civil Suit Conducted? 
Complete Procedure of a Civil Suit* 
in a Trial. Does the Plaintiff or the 
Defendant Introduce, His Evidence 
First? WTiat is the Direct Evi- 
dence? What Is the Rebuttal Part 
of a Case? What is the Sur-Rebut- 
tal? What Does the Attorney's Ar- 
grument or Address, to the Jury 
Consist of? What does the Instrjuc- 
tlons of the Court Consist of? Must 
the Verdict of the Jury, be Read 
Aloud in Open -Court? 

390 — 393. Why, is Evidence Introduced in a 
Law Suit? What Is a Prima Facie 
Case? What Happens If the Plain- 
tiff Fails to Establish a Prima 
Facie Case? May Witnesses be 
Cross Examined? Why Does the 
Judge, Always Preside During the 
Trial of a Case? What are the 
Duties of the Judge? What Objec- 
tions to the Admission of Evidence 
May Each Attorney Make? If the 
Court Sustains the Objections of 
the Attorney, Regarding the Ad- 
mission of Certain Evidence, or 
Testimony, What Happens? 

393 — 397. Why Is the Written Record of a 
Case Made? What are Exceptions 
to the Court's Rulings? Why are 
Exceptions Made, a Part of the 
Record of the Case? What Does 
the Court of Appeal do, When a 
Case is Appealed? How is a Wit- 
ness Examined? What Is Direct 
Examination? What is Examination- 
in-Chief? What Is Cross Examina- 
tion? What is Redirect Examina- 
tion of a Witness? What Kind of 
Questions, Will the Attorneys be 
Permitted to Ask of the Witness? 
What is a Leading Question? Can 
a Question Which Calls for the 
Conclusion, of a Witness, be Asked 
by the Attorney? May the Attor- 
ney Try to Impeach, the Testimony 
of the Witness? What Does Im- 
peach Mean? 

397 — 401. What Does Re-examination Consist 
of? What is the Duty of the Jury? 
May the Court Set Aside a Verdict 
of a Jury, in a Civil Case? If so. 
Must the Court Grant a New Trial? 
Can the Court Set Aside the Ver- 
dict of a Jury In a Criminal Case? 
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Pleading. 

401 — 402. What Are Pleadingrs? What- do 
Pleadings Contain? How Soon Must 
Subsequent Pleading, be Filed After 
a Law Suit, Is Begun? 

Common Law Pleading. 

402 — 404. What are the Different Pleadings 
According to Common Law? What 
is a Declaration? What is a Plea? 
What is a Traverse? What is a 
Plea of Confession, and Avoidance? 
What is a Demurrer? What is a 
Replication? What is a Rejoinder? 
What is a Sur-Re joinder? What are 
the Three Great Divisions Into 
Which All Actions Were Divided 
in Common Law Pleading? 

Equity Pleading. 

404 — 407. What are the Different Pleadings, 
in a Suit in Equity? What is a Bill? 
What are the Different Parts in a 
Bill? What is an Answer? What Is 
a Discovery? What is a General 
Demurrer? What Is a Special De- 
murrer? Is Testimony Contained in 
Every Bill? Is Testimony Contained 
in ESvery Discovery? 

Code Pleading. 

407 — 409. What is a Petition? In Code Plead- 
ing May the Same Judge Hear Both 
Equitable and Legal Defense? Can 
Different Causes of Action, be 
Joined, in One Suit According to 
Code Pleading? How do You Start 
a Suit Under Code Pleading? What 
is the Complaint or Petition? What 
is the Answer? What is a Reply? 
May Demurrers be Filed, Under 
Code Pleading? May ia. Motion for 
Judgment be Filed? 

Practice. 

409 — 415. Where Must All Actions Concerning 
Real Property be Started, in What 
County? What are Real Actions? 
Where May all Transitory Actions, 
i. e., Actions Against Chatties, etc, 
be Brought, in What County? when 
is a Law Suit Said to be Begun? 
Over What Property Does Every 
Court Have Jurisdiction? What is 
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a Summons? Who Makes Out the 
Summons, and Who Serves It, and 
How Must It be Served? How May 
Service be Gotten on a Witness Who 
Lives Without the State In Which 
the Suit is begun? After Jury is 
Impanelled, How is the Case Con- 
ducted, and What Motions May be 
Filed? What is Done, with the Ver- 
dict of the Jury? New Trial Exe- 
cution of Judgment? 

Constitutional Law. 

416 — 417. What is the Highest Source of Law 
in the United States? What Kinds 
of Hights Does the Federal Consti- 
tution Guarantee Each Natural Citi- 
zen? What Powers Are Granted a 
Government by a Constitution? 
What is the Early History of the 
Constitutional Development, in the 
United States? What are the Dif- 
ferent Branches of Government Ac- 
cording to the Federal Constitution? 
What are the Separate Depart- 
ments of State Government? Who 
Is at the Head of the Executive De- 
partments of Federal and State 
Governments? 

417 — 421. Is the Federal Government one of 
Unlimited Powers? Is the State 
Government one of Limited Powers? 
What Right does the Federal Consti- 
tution Guarantee each natural Citi- 
zen? Can a Person be a Citizen of 
the State of Maine, and also a 
Citizen of the United States at the 
same time? 

421 — 423. Contents of the Federal Constitution. 
What Is Police Power? What Is 
Eminent (Domain? ' When may a 
trial by Jury be Demanded? In a 
Civil Suit? What does Liberty 
mean. 

Partnership. 

423 — 426. How is a Partnership Formed? How 
do you determine whether a Part- 
nership Relation Exists? May one 
Partner obligate another Partner If 
he acts without the Scope of the 
partnership agreement? 

425 — 427. Intent of Partners. Is an Assocla^ 
tion, of men together, a Partnership, 
If the Venture is not for profit? 
Mutual ownership x>f Partnership As- 
sets. How may a Partnership Be- 
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come a Corporation? May one 
Partner Transfer his Share in the 
Firm to an Outside Party, without 
the Consent of the Other Partners? 
Can a Creditor bring a suit agrainst 
the Partnership, itself, or must he 
bring the suit against the Partners 
themselves ? 

427 — 429. How does a Petition Read, in a Suit 
Against Partners? Is a Partnership, 
distinct from the Partners, them- 
selves. Like a Corporation, and its 
Stockholders? How do Corporations 
Differ from Partnerships? If one 
Partner Dies, is the Partnership 
thereby Dissolved? If one Partner 
goes through bankruptcy, does this 
Terminate the Partnership? What 
does a Partner's Liabilities include 
or consist of? Are a Partner's Lia- 
bilities unlimited? Is a Partner 
Liable for all of the debts of the 
Partnership? 

429 — 433. Who may become a Partner? What 
Things should every Partnership 
Agreement Contain? May a Partner- 
ship Agreement be Oral or must it be 
Wl-itten; or both? Is each partner 
Trustee for the Other Partners? Will 
Partners be Permitted to sue one of 
the Partners, if he uses Gross Negli- 
gence, in his duties, and causes a 
loss to the remaining Partners? 

433 — 436. Can a majority of the Partners 
Contract, Without the Scope of the 
Partnership, and thus obligate tb^ 
dissenting Partner? What does the 
law of Partnership provide, in re- 
gard to each Partner Devoting all 
His Time to The Partnership? Must 
Creditors of a Partnership look to 
the assets of the Partnership, itself, 
before suing an individual Partner? 
If a Creditor of one of the Partners 
Personally cannot collect his debt, 
first from the assets of the Partner, 
as an individual, then can the cred- 
itor sue the partnership itself, and 
collect the debt? 

486 — 438. Is every partner entitled to examine 
the Partnership Books? How do 
Partners dissolve the Firm? Can one 
Partner sue another partner concern- 
ing the Partnership affairs, without 
dissolving the partnership? 

488 — ^440. Has Each Partner an interest In each 
separate piece of Real Sstate, be- 
longing to the Partnership? In whose 
name Is property deeded, to a Part- 
nership? 
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440 — 446. May one Partner borrow, mon«y, In 
the Name of the Partnership, and 
thus obligate all the Partners? Are 
all the Partners liable for Torts of 
each Partner, Committed while per- 
forming Partnership Duties? If one 
Partner pays a Debt of the Partner- 
ship, can he collect the proportionate 
share of each partner? How is a 
Partnership Dissolved? If one Part- 
ner dies, what become of his assets 
in the Partnership? How are the 
Net Proceeds of a dissolving Part- 
nership Distributed, according to the 
National Bankruptcy Law? 

Corporations. 

446 — 449. Definition. Is a Corporation a Sep- 
arate Entity from its Stock Holders? 
May a Corporation hold Property in 
its own name? May a Corporation 
sue and be sued? What does the 
Charter of a Corporation provide? 
What is an Ultra Vires Act? Under 
what laws is a Corporation organ- 
ized? 

449 — 450. What points should be considered, 
when Organizing a New Corporation, 
in any state? 

450 — 451. What are the Different Officers of 
a Corporation? Who elects the Board 
of Directors? How are Corporation 
officers elected? By whom are they 
Elected? Does each share of stock 
vote? 

451 — 455. What are the different kinds of stock 
of Corporations? How long is the 
life of a Corporation? When do the 
Stockholders meet? What is the 
name of this meeting? What do 
they do at this meeting? 

455 — 460. Has a Corporation the Power to issue 
Notes, in the Name of the Corpora- 
tion? May a Corporation Buy Real 
Estate? Does a - Corporation have 
other powers besides those Granted 
it, by its Charter? May a corpora- 
tion act as Surety? May one Cor- 
poration buy stock in Another cor- 
poration? Does every Contract made 
by a Corporation have to be sealed 
with the Corporation Seal? Who 
Drafts, the By-Laws, of a Corpora- 
tion? Is a Corporation Liable for 
its Torts? May a Right of Eminent 
Domain be exercised against ar cor- 
portation? Is a Corporation Liable 
for Crimes which it commits? 
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Judgments. 

460 — 465. Definition. When is a Judgment 
Invalid? What are the Different 
Kinds of Judgments? Judgement In 
Personam; Judgment in Hem. Do 
Judgments draw Interest? Do the 
Statutes of Limitations Run, against 
Judgments? 

Attachments, Garnishments, Executions. 

465 — 470. How are Judgments Collected, and 
Enforced? What is Execution? Why 
are Executions, Attachments, and 
Garnishments, issued? What hap- 
pens when property is attached? 
What happens when Garnishment 
Process is instituted? Is Garnish- 
ment Process issued against a Per- 
son or against Property? Who is 
Garnishee? When may an attach- 
ment be issued? When may an 
Execution be issued? What Par- 
ticular Court may issue, any of the 
Above Processes? Is an Afiidavit 
Necessary Before any Process may 
be issued? How is an Affidavit made. 

470 — 471. What are the different parts to a 
Judicial Process^ 

471 — 472. Within what District is a Process 
of Execution only Good? 

Bankruptcy. 

472 — 475. How are Bankruptcy Proceedings 
regulated in the U. S. A.? Does the 
Federal Government have charge of 
all Bankruptcy Cases? What is 
Voluntary Bankruptcy? What is In- 
' voluntary Bankruptcy? Can a Cor- 

poration, itself; go into Voluntary 
Bankruptcy, the same as a Natural 
Person? Who may be Inyoluntary 

^ Bankrupts? May a Farmer be forced 

into Involuntary Bankruptcy? How 
Much Debts must each .Party have 
Before Involuntary Bankruptcy Pro- 
ceedings can be enforced? 

475 — 476. What kind of Corporation and When, 
can a Corporation force, itself, into 
Voluntary Bankruptcy? May all 
kinds of Corporations be Forced into 
Involuntary Bankruptcy? 

476 — 477. What does the Federal Bankruptcy 
Law Provide? Is transferring of 
Property to Avoid Paying Creditors 
Grounds for Institution of Involun- 
tary Bankruptcy Proceedings? 
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477 — 481. What takes place When Bank- 
ruptcy Proceedings are filed? What 
is a Receiver? What are his duties? 
How do Creditors Vote in Electing a 
Trustee? How does the Trustee 
qualify? Does Title to Bankrupt's 
Property vest in the Trustee? What 
happens when the Bankrupt is Dis- 
charged? What happens to a person 
who Fraudulently Conceals his prop- 
erty while Bankruptcy Proceedings 
are being Instituted, to Defraud 
Creditors? 

Trade Acx:eptances. 

481 — 488. What is a Trade Acceptance? Credit 
value of Trade Acceptance in bridg- 
ing over the gap between sale of 
goods and collection of payment. 
How to use a Trade Acceptance in 
the purchase of Store Fixtures", A 
stock of Hardware, Groceries or 
other merchandise. Eligibility of a 
Trade Acceptance. Desirability of 
the Trade Acceptance plan. Special 
facilities given by Federal Reserve 
Bank. Standard form of Trade Ac- 
ceptance. 

Constitutioti of the United States. 

Article I. Legislative Department. 

Congress in General. House of 
Representatives. Senate. Both 

Houses. The Houses Separately. 
Privileges and Disabilities of Mem- 
bers. Mode of Passing Laws. 
Powers Granted to Congress. Powers 
Denied to the United States. Powers 
Denied to the States. 
Article II. Executive Department. 

President and Vice - President. 
Powers of the President. Duties of 
the President. Impeachment. 
Article III. Judicial Department. 

•United States Courts. Jurisdiction 
of the United States Courts. Treason. 
Article IV. The State and the Fed- 
eral Government. 

State Records. Privileges of Citi- 
zens. New States and Territories. 
Guarantee to the States. 
Article V. Power of Amendment. 
Article VI. Public Debt. Supremacy 
of the Constitution. Oath of Office. 
Religious Test. 

Article VII. Ratification of The 
Constitution. 
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Amendments to the Constitution* 

Article I. Freedom of Religion, 
Speech, Press; Right of Peaceable 
Assembly and Petition. 

Article II. Rlgrht to Keep and Bear 
Arms. 

Article III. Quartering Troops. 
Article IV. Searches and iSeiaures. 
Article V. Rights of Accused — In- 
dictment by Grand Jury — (Double 
Jeopardy — Self-incrimination — Due 
process of law-^Just compensation 
for private property taken for pub- 
lic use. 

Articles VI. Rights of Accused: 
Speedy, public trial; by jury; Cause 
of accusation: Witnesses; Counsel. 

Article VII. Jury trial in civil 
suits; re-examination. 

Article VIII. Bail — ^Excessive fines — 

Unusual punishments. 

Article IX. People's Retained 
Rights not disparaged. 

Article X. Powers not delegated 

reserved to States and people. 

Article XI. Limitation on Judicial 
Power. 

Article XII. Presidential Elections. 

Article XIII. Slavery and Involun- 
tary Servitude Prohibited. 

Article XIV. Citizenship, privileges 
and immunities; Due process of law; 
Equal protection of laws. — 

Sec. 2. — Apportionment of Repre- 
sentatives. 

Sec. 3. — Disability for participa- 
tion in rebellion. 

Sec. 4. — Public Debt. 

Article XV. Suffrage not abridged 
on account of race or color. 

Article XVI. Income Tax. 

Article XVII. Senators, elections 
and appointments. 

Article XVIII. Prohibition of In- 
toxicating Liquors. 
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INDEX. 



SEOAZi FOBMS FOB JITSTZOB, BI8TBXOT, 
COVNTT AND CBZKINAZi COVBTS. 

No. 

1. Summons in Justice Court. 

2. Petition or Bill of Particulars, for Promis- 

sory Note. 

3. Petition or Bill of Particulars, for Bill 

of Exchange or Check. 

4. Petition or Bill' of Particulars, for Fidel- 

ity Bond of Clerk or Cashier. 

5. Petition or Bill of Particulars, for Under- 

taking In Replevin. 

6. Petition or Bill of Particulars, for Re- 

covering Payment for Goods Sold and 
Delivered. 

7. Petition or Bill of Particulars, for Money 

I>ue on a Sale of Heal Estate. 

8. Petition. Lessor against Lessee to Re- 

cover Rents. 

9. Petition. Judgment of Court, of General 

Jurisdiction. 

10. Petition. For Failure of Agent to Ac- 

count for Goods Sold. 

11. Petition. Express Contract to Pay a 
Specific Sum for Services Rendered. 

12. Petition. By Father for Services of His 

Minor Son. 

13. Petition. For Services as Agent, 

14. Petition. For Services as Teacher. 

15. Petition. By Contractor on Modified Con- 

tract, with Charge for Extra Work. 

16. Petition. Against Contractor for not Com- 

pleting, with Damages with Loss of 
Rent. 

17. Petition. For Money Loaned, etc. 

18. Petition. To Recover Interest. 

19. Petition. For Conversion of Chattels, or 

Personal Property. 

20. Petition. For Replevin. 

21. Petition. Deceit In the Sale of a Horse, 

or Personal Property. 

22. Petition. Trespass to Dwelling House, or 

Store. 

23. Petition. For Expulsion from Dwelling 

or Store Building. 

24. Petition. By Plaintiff. 

25. Petition. By Defendant, by way of Set- 

off. 
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26. Affidavit for Change of Venue from One 

Court to some Other Court because one 
of the Courts is Interested, Biased, or 
Prejudiced. 

27. An Affidavit for Continuance for Thirty 

Days. 

28. Summons for Jury. 

29. Verdict for PlalntlfC on General Denial. 

30. Verdict for Defendant. 

31. When the Action is for Landlord. 

32. In Case of Set-Off. 

33. Form of Motion for a New Trial. 

34. Form of an Undertaking on Appeal. 

35. Form for Transcript on Appeal. 

36. Form of Execution Against Principal 

Debtor. 

37. Form of Notice of Claimant in Attach- 

ment Proceedings. 

38. Form of Notice to Take Deposition. 

39. Form of Bill of Exception. 

40. Form of Affidavit. 

41. Affidavit for Attachment. 

42. Form of Order of Attachment. 

43. Form of Motion to Discharge Attachment. 

44. Affidavit of Publication of Notice. 

45. Affidavit for Garnishment. 

46. Form of Notice to Garnishee. 

47. Form of Warrant for Contempt. 
'48. Ordinary Contract Agrr cement. 

49. Contract Agreement for Work and Labor. 

50. Contract Agreement for Sale of Land. 

51. Building Contract 

52. Agreement to Build, the' Owner to Fur- 

nish Material. 

53. Clause Providing for Weekly Payments. 

54. Bond of Contractor. 

55. Articles of Incorporation for Manufac- 

turing, Mercantile, Educational or Other 
Corporations. 

56. Form of Warranty Deed. 

57. Quit Claim Deed. 

58. Deed to Trustees. 

59. Mortgage. 

60. Power of Attorney. 

61. Petition fdr I>ower. 

62. Form of Will. 

63. Petition for Letters Testamentary. 

64. Notice of Probate of Will. 
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65. Proof to Admit Will to Probate. 

66. Order Admitting Will to Probate. 

67. Letters Testamentary. 

68. Petition of Widow for an Allowance. 

69. Petition for letters of AdmlnlBtration. 

70. Order Appointing Guardian. 

71. Order to Show Cause. 

72. Form of Notice to Quit. 

73. Complaint for Forcible and Unlawful De- 

tention. 

74. Form of Summons. 

75. Form of Judgrment. 

76. Claim of Lien by Workman or Sub-Con- 

tractor. 

77. Application for License. 

78. Marriage License. 

79. Marriage Ceremony. 

80. Marriage Certificate. 

81. Form of Chattel Mortgage, with Power of 

Sale Attached. 

82. Bill of Sale. 

83. Notice of Sale Under Chattel Mortgage. 

84. Petition for Appointment of Notary Pub- 

lic. 

85. Form of Protest for Non-Payment. 

86. Articles of Co-Par tnership. 

87. Form of Negotiable Promissory Note. 

88. Joint and Several Promissory Note. 

89. Form of Bill of Exchange. 

90. Indorsement in Bank. 

91. Restrictive Indorsements. 

92. Form of Affidavit in Replevin. 

93. Writ of Replevin. 

94. Plaintiffs Undertaking in Replevin. 

95. Execution in Replevin. 

96. Form of Appointment. 

97. Form of Warrant for Inquest. 

98. Offer of Reward. 

99. Agreement for Lease. 

100. Short Form of Lease. 

101. Assignment of Lease. 

102. Complaint in Police Court. 

103. Warehouse Receipt. 

104. Form of Warrant. 

105. Form of Warrant in Extradition Pro- 

ceedings. 

106. Complaint. 

107. Subpoena for Witnesses. 

108. Form of Complaint for Search Warrant. 

109. Relinquishment of Parents. 

110. Statement of Party Proposing to Adopt 

Child. 

111. Decree. 

112. Deed of Assignment. 
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OONTBAOTS. 

1. A contract may be defined as a written 
or an unwritten agreement, between two or 
more parties, to perform or to forbear, ftom 
performing, a certain thing or things. 

2. Contracts are ordinarily entered Into 
voluntarily and intentionally, but where no 
voluntary agreement is entered into by the 
parties and the law implies one, we have 
what is called a quasi-contract. 

3. Contracts are also divided, into for- 
mal and informal agreements. A good exam- 
ple of a formal contract is a will or a deed; 
an. example of an informal contract is an 
oral or any unwritten contract. 

4. Contracts may be divided into express 
or implied contracts. An express contract 
is a written contract and may be put in 
written form, either at the time the parties 
are making the agreement or after the agree- 
ment has been entered into. In the case of 
an implied contract or an unwritten contract, 
the acts, conduct and the statements made 
by both parties must be taken into considera- 
tion in construing an implied contract. 

5. Where a contract is not yet completed, 
according to the terms of the agreement, 
such contract is an executory contract. When 
all the terms of the contract have been ful- 
filled and completed we have what is known 
as an executed contract. 

6. When a contract is entered into, ac- 
cording to the terms of which each party 
is to complete his, part of the agreement at 
some future time in this case, we have what 
is known as a bilateral contract. Where a 
contract is entered into, according to the 
terms of which one party is to perform his 
part at once, and the other party agrees to 
fulfiU his part of the agreement some time 
in the future, in this case we have what is 
known as a unilateral contract. 

33 



7. In every valid contract we have a 
promise, which the law will enforce, and 
every contract must have at least two parties 
to the agreement, in which one of the parties 
promises to do or not to do a certain thing, 
and this promise to do or hot to do gives rise 
to what is known as an offer, on the part of 
the person who makes the agreement and 
what is known as an acceptance on the part 
of the person, who agrees to accept the offer, 
to do or not to do the thing offered. In this 
offer and acceptance the minds of both of 
the parties must meet concerning every vital 
or material term of the agreement. 

8. The terms of every contract are inter- 
preted or construed in accordance with the 
laws of the commonwealth, where the con- 
tract actually arises. For example: If John 
comes from Mississippi, and meets James 
from North Dakota, in Omaha, Nebraska, 
and while in Omaha enters into and makes 
a contract which is to be performed in Min- 
nesota. The laws of the State of Nebraska 
will govern in the interpretation and con- 
struction of this contract, because the par- 
ties met in Nebraska and made the contract 
In Nebraska, and the laws of the state will 
govern where the parties met and made the 
agreement. Further, suppose John from 
Mississippi writes a letter or sends a tele- 
gram in the form of a contract to James, 
in North Dakota, asking James to sign the 
same. In this case, the offer was made in 
Mississippi, but the acceptance of the offer 
was made in North Dakota and North Da- 
kota, the place of accepting the offer, will 
be the birthplace of the contract, and in 
making an interpretation or construction 
of this contract, the laws of North Dakota 
will govern and not the laws of Mississippi 

9. Whenever a party accepts an offer in 
the form of a contract or agreement, such 
acceptance must include every item con- 
tained in the original offer. If, when the ac- 
ceptance is made to the offer, the acceptance 
adds to or detracts from the original offer, 
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the offer originally made is not only not ac- 
cepted but rejected and a new offer is made 
on tlie part of tlie acceptor, and the original 
offeror will have his choice of either accept- 
ing or rejecting this new offer made by the 
acceptor. 

10. If a party makes an offer, this same 
party may withdraw such offer at any time 
previous to the acceptance of the offer. 
However, if the party making the offer 
wishes to revoke or withdraw the offer in 
order that such revocation may be lawful 
and legal, notice must actually be brought 
to the attention of the offeree. For exam- 
ple, if John writes a letter to James, maiHng 
James an offer, and subsequently John 
writes a second letter to James, withdraw- 
ing the original offer, but before the letter 
of withdrawal is received by James, James 
writes a letter and mails the same, accept- 
ing John's original offer. In this case the 
contract would be binding upon John, and 
a good offer and acceptance would be com- 
pleted, even though John's letter of revo- 
cation reaches James before James' letter of 
acceptance reaches John. 

11. It must be understood, however, that 
if John makes an offer specifically designating 
that the offer will be open for sixty days or 
any other length of time, John, the offeror, 
will be permitted to withdraw said offer at 
any time previous to an acceptance on the 
part of James, the offeree. 

12. Where an option contract is drawn 
up and the offeree gives a valid considera- 
tion for the opportunity of holding the offer 
open for a definite length of time, the offeror 
will not be permitted to withdraw the offer, 
but in case the offeror revokes the offer, in 
this case there will be a breach of contract, 
and the offeree may bring a damage suit 
against the offeror. 

13. In case the offerer makes an offer to 
the public through a newspaper, such offeror, 
In order to recall the offer, must revoke the 
offer by the same medium through which he 
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originally made tlie offer. In case the ofleir 
Is tndefinite as to how long it shall run, the 
law will presume that the offer is revoked at 
the expiration of a reasonable length of time. 

14. Every valid contract must have a 
lawful consideration. Consideration is de- 
fined as something of value, received by the 
promisor, in lieu of a promise which the 
promisor has made. The essential thought 
in a consideration is as follows: The con- 
sideration must be in the form of a benefit, 
or an advantage to the promisor, or this con- 
sideration must be a detriment to the prom- 
isee. 

15. Consideration must be legal and the 
detriment must also be legal, and the prom- 
isee must incur this legal detriment at the 
suggestion of the promisor. This detriment 
must be something which the promisee has a 
right to promise. It is also immaterial as to 
whether the detriment, in the form of a thing, 
or an act performed, has intrinsic value to 
the promisor, or not, so long as the promisee 
has acted in consideration of his promise. 

16. If a consideration is half valid, and 
half void, the valid part of the consideration 
will be sufficient to enforce a promise. 

17. It has been held by some of the courts 
that, where a party signs a subscription 
blank, together with other subscribers, the 
act of executing his signature takes the form 
of an offer to all other parties who may sign 
it, and it forms a sufficient consideration, 
which results in a contract, especially when 
acted upon by other parties, dependiii^ upon 
this offer. 

18. If a party is already under obligation 
to perform a certain act, the performing of 
this act will not be a good and sufficient con- 
sideration for a new contract entered Into 
subsequently. 

19. Where John has already made a con- 
tract with James to perform certain things, 
and some time afterwards, John gives a new 
promise to do these things originally con- 
tracted for, and really does perform the 
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tilings, according to the original contract wltb 
the understanding that James promises to 1^7 
John more money than was originally agreed, 
according to the original agreement. In this 
case this new agreement, based on the new 
promise of Increased pay, is absolutely inef- 
ficient, because there is no consideration for 
this new promise, since promising to do what 
one has already contracted to do is not suf- 
ficent consideration for the new promise. 

20. When a party makes a new promise 
to do some act which one has previously 
agreed to do under contract, this new promise 
is without consideration and the new contract 
is void, since there can bo no legal detriment 
suffered by a party in perfoming an act 
based on a new promise when the party, In 
fact, who makes the new promise, had previ- 
ously agreed to perf om the act, but did not 
do so, according to the original contract. 

21. ' If John pays James one hundred dol- 
lars for James agreeing not to sue John, this 
promise not to sue, or in other words, this 
forbearance on the part of James not to sue 
John, is a good and sufficient consideration. 

. OONTRACTS UNDER SEAL. 

22. When an express agreement, or a writ- 
ten contract, is sealed by one of the parties, 
we have what is called a formal contract, or 
a contract under seaL 

23. In days of old, a seal was made by 
making an Impression upon some wax at- 
tached to an instrument or document. Today 
a seal may be made by a scroll with a pen 
with the word seal or the letters 1. s. attached. 

24. In case of contracts under seal In 
order to have a valid instrument, the said In- 
strument must be sealed and in addition 
thereto, delivered to the parties to be bene- 
fited. 

25. A legal document delivered to a third 
uninterested party, to be held by such party 
until the parties to the instrument have per- 
formed their respective parts to the agree- 
ment, is said to be held in escrow. 
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26. ConMderation is not necessary in c6n- 
tracts under seal, because the seal itself is 
said to give good and sufficient consideration 
to tlie document, and it is my belief tbat 
sealed instruments were used in human affairs 
long prior to the birth of the legal theory of 
consideration. 

27. In accordance with the theory of the 
common law, certain classes of people had 
only a very limited power or capacity to enter 
into a contract. For example, insane people 
or mentally deranged persons, were limited In 
their capacity to contract, also married women 
and infants were legally unable to enter Into 
lawful contracts, except in a very limited way 
according to common law. But modem stat- 
utes have given these classes of people cer- 
tain enlarged powers to make contracts. 

28. There may be any number of parties 
to a contract and the rights and liabilities of 
each of the parties must be determined, ac- 
cording to the wording of the contract itself. 
In a great many instances, the liability will 
be a joint and several one, unless the contract 
specifically states that the obligation shall be 
only a joijit obligation. In case the liability 
is a joint one all parties to the instrument 
will be thought of and treated as a unit, and 
the enti7e obligation will rest on all of the 
parties as a unit. If suit is brought on the 
instrument, all the parties to the instrument 
must be made defendants in the same action. 
Should any one of the parties to the instru- 
ment be released, it will likewise effect the 
release of all the other parties to the instru- 
ment. 

29. Where a contract is a joint and sev- 
e'^al one, and the person to whom the debt is 
due wishes to sue upon the obligation, such 
party must make all the debtors defendants 
in a single action, or he may bring suit against 
each debtor, separately in a separate action. 

30. Where a promisee makes an arrange- 
ment whereby, according to his contract he 
may do one or two acts and by doing either 
of the acts, completes his contract, in this 
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case we have what is known as an alternative 
contract. 

31. According to the spirit of the old com- 
mon law where a third party was not asso- 
ciated in the contract as a party to the con- 
tract, even though the contract was drawn up 
and performed for the third party's benefit, 
the original promisor was held not to be obli- 
gated in any form to a promise to the third 
party. The old common law also held that no 
consideration passed from the third party. Ac- 
cording to the modem American law, how- 
ever, if the contract was entered into for the 
third party's peculiar Interest then the third 
party would have the opportunity of bringing 
suit on the agreement, which was made in his 
behalf against the original promisor. 

32. In case a contract is drawn up, and a 
third party has an interest in the contract, 
the contract cannot be rescinded without the 
third party's consent and if suit is started by 
the third party, he will be privileged to in- 
troduce the same evidence as the original 
promisor would have been permitted to use 
against the original promisee, when the con- 
tract was first drawn up. 

33. When a suit is brought on a contract, 
the suit should be instituted in the name of 
the real party in interest, but creditors also 
may have the privilege of suing on this same 
obligation. 

34. According to the old common law con- 
tracts could not be assigned unless they had 
the consent of the other party in interest* but 
under modem conditions various kinds of con- 
tracts can be assigned; this is what is called 
an equitable assignment. 

36. If statutes do not interfere, the as- 
' slgnee of the contract must start his suit on 
the contract in the name of the assignor. 
Under this arrangement the assignee secures 
^a power of attorney from the assignor, which 
permits the assignee' to start the lawsuit in 
the name of the assignor. In a great many 
states, after the assignee gets the power of 
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attorney of the assignor, said assignee mfty 
bring suit in his own name. 

S6. In the assignment of contracts all 
obligations for payment of money may be as- 
signed and all obligations may be assigned, 
which can be performed by the assignee to 
the same advantage as though the original 
party had performed the same. In case tiiere 
is any damage done by the assignee, the orig- 
inal assignor will be held responsible under 
the terms of the contract. 

37. In case a contract is made with a 
particular artist to paint a picture, the artist 
cannot assign this contract, because it calls 
for his particular skill or talent. If I give 
credit to John, John will not be permitted to 
assign this credit contract, unless I consent 
to such assignment. A future interest in an 
estate may be assigned. An estate in ex- 
pectancy cannot be assigned. A governor's 
salary cannot be assigned, because It is 
against public policy. 

38. In order that an assignment be legal, 
the assignor must actually intend to turn over 
to the assignee the right on the part of the 
assignee to enforce the obligation. A valid 
and lawful assignment may be written or un- 
written and in case the assignment is in writ- 
ing, possession of the assignment should be 
given over to the assignee, and in the event 
the assignee has made a payment to the as- 
signor, in consideration for the assignment, 
ing, possession of this assignment should be 
against the assignor for possession of the 
written assignment. 

39. In order that an assignment be valid, 
it is not necessary that the assignor give 
the debtor notice of the assignor's intention 
to assign to the assignee. Nevertheless, it is 
policy, in order that the assignee protect 
himself, to give notice of assignment to the 
debtor, because when the assignee gives as- 
signment notice to the debtor, such assignee's 
claim will be given preference by a court, if 
the assignor should make several assign- 
ments. In regard to partial assignments, 
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debts may be partially assigned, and the as- 
signee may bring suit on tlie same in case 
the debtor agrees or consents to such partial 
assignments. Also should the debtor have no- 
tice of a partial assignment, even though he 
did not consent to said assignment, and in 
disregard of such notice the original debtor 
pays the entire debt to the original assignor 
in a court of equity the assignee will be per- 
mitted to bring suit against the debtor for 
his claim, where the debtor has notice of par- 
tial assignment. It is the debtor's duty to 
hold In his own possession that portion of the 
claim belonging to the assignee in case he 
pays the unassigned portion of the claim to 
the original assignor. Otherwise the assignee 
may hold the debtor for damages in a court 
of equity. 

40. In case John goes through bankruptcy, 
all claims accruing to John will be assigned 
by operation of law to James, the assignee in 
bankruptcy. This same principle of assi^- 
ment by operation of law, takes place where 
a man dies and has a number of claims duis 
him. In this case all of the assignable claims 
due the estate will be assigned by the oper- 
ation of law to the administrator or executor. 

41. In case a claim is assigned, the debtor, 
if a suit is brought on the claim has the priv- 
ilege of putting up the same defense against 
the asslgaee as the debtor would have had 
against the original assignor. Should a 
counterclaim be set up against the debt as- 
signed, the basis of this counterclaim must 
have originated prior to the notice of assign- 
ment given to the debtor, or else the counter- 
claim will be void and the debtor will not, 
in this 6ase be permitted to set up his coun- 
terclaim against the debt. 

42. When we come to the Interpretation 
of a contract, if the contract be a written one, 
the words, phrases, terms and punctuation of 
the Instrument and intent, as paraphrased in 
the instrument, must be taken into consider- 
ation. Should the contract be an unwritten 
one, then we must consider in the interpre- 

41 



tation of the same, the actions of th^ paxtiOB 
to the contract^ words, acts, environineiit, in 
which the contract was made, local business 
and industrial customs, and technical words 
or phrases. In this way the court finds out 
exactly what the parties to the contract really 
intended the agreement should be. In all 
written contracts the court will endeavor to 
regard the will and intention of the parties 
as expressed in l^e written instrument, and 
the court will not take into consideration acts 
and words which took place between the 
parties before the agreement was executed in 
writing, for the legal reason that the written 
contract itself is the best evidence, whereas 
in an unwritten contract the court will take 
into consideration all words and acts which 
took place, while the agreement was being 
made, in order that the court might find the 
actual intent and will of the parties to the 
contract. 

43. In law we have what is designated as 
the Parol Evidence Rule. According to this 
rule and theory, the court must take the writ- 
ten contract itself as primary evidence of 
the agreement, where the instrument seems to 
be lucid and complete. And it is the duty of 
the court, in this event, to exclude aU oral 
testimony or evidence, which may add or de- 
tract from the instrument. But the court may 
allow evidence to be admitted to assist the 
court to understand the terms of the agree- 
ment. 

44. In case a contract^ either written or 
unwritten, is indefinite as to the exact time 
when the contract shall begin to operate, we 
have a presumption of law, that the contract 
shall be executed within, what is known in 
law, as a reasonable length of time. 

45. If John enters into a valid contract 
with James and John, either through negli- 
gence, wilful, or otherwise, fails to carry 
out his contract with James, James will have 
two ways of proceeding against John; first, 
James may sue John, on the contract, for 
money damages, or James may go into a court 
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of equity, and compel Jolin to complete -the 
contract according to its terms. The latter 
is wliat we call securing an order of court for 
enforcing specific performance of the agree- 
ment. 

46. The courts are inclined to allow an 
action to be brought in cases of breach of 
contract, for money damages, in all cases 
where money would put the parties in the 
same position where they were, in case the 
negligent party should have executed his part 
of the agreement, but where money damages 
will not repay the injured party. Then the 
court of equity will compel specific perform- 
ance of the agreement on the part of the negli- 
gent party. For illustration, if John enters into 
a contract with James to sell a very valuable 
business comer, and then refuses to convey 
the real property to James, when James tend- 
ers payment for the same to John, according 
to the terms of the contract. In this case 
a court of equity would compel specific per- 
formance of the contract, because James, the 
injured party, could not go out and purchase 
in the open market a similar desirable bar- 
gain. In other words, money damage could 
not compensate James, or rather, James would 
not be put in the same position if the money 
damages were awarded him, as he would have 
been, if John had fulfilled his part of the 
agreement. There is one exception to this 
rule that is worthy of our mention, and that 
is, in the following case, to- wit: Where the 
contract specifically calls for personal service, 
as in the case of an artist, painting a picture, 
even though money damages will not com- 
pensate the injured party, a court of equity 
will not issue an order compelling the specific 
performance of the contract by the artist for 
his personal service. In this case money dam- 
ages will be the only consideration which the 
injured party will be privileged to receive 
from the negligent artist for non-performance 
of his contract. 

47. If John enters into a contract with 
James, and both parties desire to rescind the 
contract, they may do so, and thus terminate 
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the contract by both paxties agreeing to re- 
scind the same. One contract may rescind 
another, as for example: Where John and 
James enter into a contract and subsequently 
they make a new contract, which differs ftom 
the original contract. If the new contract ia 
a valid one, this new contract will terminate 
or rescind the original contract by what is 
known in law as termination by implication. 
But if the new contract is not a valid one, 
then the old original contract will still be in 
force and effect. Provided, both parties en- 
tered into the new contract, with the idea In 
mind of its transplanting the original one. 

48. In case John and James make a valid 
contract, and John does not complete his 
part of the agreement, or in other words, is 
in default in completing his part of the con- 
tract within a fixed time as specified in the 
agreement, in this case, James may conclude 
that the contract is terminated, and James 
has the privilege of bringing a suit for dam- 
ages against John for John's default. 

49. If John brings a suit against James, 
because James defaulted in carrying out Us 
part of the contract. By agreement, James 
may be released if both parties consent, either 
by means of a sealed or an unsealed release. 

50. Suppose John and James enter into a 
contract, according to the terms of which, 
and by virtue of the operation of the con- 
tract, John becomes indebted to James, James 
may consent to a release of the obligation 
on the part of John, if John will deliver to 
James a certain mortgage; but if James con- 
cludes to bring suit on the original debt be- 
fore John delivers the mortgage, James will 
be permitted to prosecute his suit against 
John on the original debt, because James has 
the privilege of withdrawing his offer If he 
does so, before fohn actually delivers the 
mortgage. In this same case, should both 
John and James agree, that when the mort- 
gage was delivered, that John's obligation 
should be cancelled, James still has the privi- 
lege of suing John for money damages, rather 
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tlLan to accept the mortgage, and John will 
not be permitted to Introduce this new agree- 
ment as a defense, when James brings his 
lnilt> for the reason that John and James did 
not enter this new agreement for the purpose 
of transplanting the old original contract, 
and the new contract is what Is known as an 
accord. But If the mortgage was actually de- 
livered and accepted by James, before James 
started suit against John, on the original con- 
tract, then this new contract would be an 
accord and satisfaction. And in all fairness, 
John would be permitted to introduce the 
accord and satisfaction as a legitimate de- 
fense, in an action brought on the original 
contract by James against John. 

61. Suppose a case where John owed 
James some money, according to an old agree- 
ment, and in satisfaction of the balance due 
on the old debt, John gives James a negotia- 
ble Instrument, and James accepts this in- 
strument. If when the new instrument becomes 
due, John does not pay the same to James, 
then James may have the choice of either 
bringing suit on the old balance, on the old 
original contract, or he may sue John on this 
new negotiable instrument, provided that it 
was not definitely understood and agreed be- 
tween John and James that the old debt 
should be cancelled at the time the new n^o- 
tiable Instrument was delivered and accepted 
by James. In this latter case, where the new 
Instrument was to cancel the old obligation, 
we have an accord and satisfaction. An ac- 
cord and satisfaction was admissible as a de- 
fense, according to the old common law, in 
most cases, except where the instrument was 
a sealed instrument in which case, an accord 
and satisfaction coiOd not be used to dis- 
charge the obligation of a sealed instrument. 

62. Suppose in another case, John owes 
James a balance of one hundred dollars, due on 
a debt> and John sends James eighty dollars, 
as full payment for the debt, James cashes 
the check and writes a letter to John stating 
that he has given John credit on his debt for 
eighty dollars. Later James brings suit 
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against John for the twenty dollars, whicli lie 
claims is still due on the debt; as a defense 
in this case, John may plead an accord and 
satisfaction and the court would hold tliat 
the old debt had been paid and that an ac- 
cord and satisfaction would be good, and tliat 
James in cashing the check for eighty dol- 
lars, received from John accepted John's 
new offer, and that a good accord and satis-' 
faction could be held by John. 

63. Suppose John and James enter into a 
contract, which they think is lawful in every 
way, but in fact the contract, itself, is against 
public policy. In this case the contract would 
be unlawful and therefore void. If this same 
contract, however, could be performed in two 
different ways, one of which is legal and tbe 
other illegal, the contract will still be good 
between John and James, but it must be per- 
formed and carried out in the legal way for 
the reason that we have a presumption of 
law, which presupposes that John and James 
intended to perform the contract according 
to the legal way. 

51. Suppose that John and James, between 
themselves, make a bet on the result of the 
outcome of a football game. John wins the 
bet. James refuses to pay. John brings suit 
against James. In this case the court would 
not enforce the contract between John and 
James, because betting contracts and wagers 
are illegal contracts, and the court will not 
aid either party in enforcing the contract 
where the subject matter of the contract is 
unlawful. 

55. Suppose John secures an insuraMe 
policy on James' life, or a fire insurance 
policy on James' residence, and James dies; 
or James' house bum up; and suppose James 
owes John nothing and John owes James 
nothing. Under this series of circumstances 
John could not collect on his life insurance 
policy in case James dies; nor could he collect 
on the fire insurance policy of James' resi- 
dence, in case the residence bums; because 
the court will consider that the insurance 
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policies are wagers, and further the court -will 
not allow John to recover, because John has 
not an insurable interest in the life of James, 
nor in James' house. But suppose John has 
an insurable interest in James' life or James' 
house at the time the policies were issued, 
then if James dies or if James' residence 
bums, even though John no longer has an in- 
surable interest at the time of James' death 
or at the time of the destruction of James' 
residence by fire, the court would hold that 
John could collect on the insurance policies, 
because John had an insurable interest in the 
life of James and in the residence of James at 
the time the policies were issued. 

56. Supposing John is a Philadelphia trust 
magnate, manufacturing 'steam boilers, and 
James a trust magnate, in Chicago, likewise 
manufacturing steam boilers. John enters 
into a contract with James, whereby they both 
agree to sell their boilers at a certain fixed 
price, and neither John nor James are to cut 
prices in any territory, except where they 
have competition, and at such places, it is 
agreed that both parties shall sell their re- 
spective commodities at cost price until their 
competitor is eliminated. This would be a re- 
strictive contract, in restraint of trade, and is 
void, and unenf orcable, because the Sherman 
antitrust act provides as follows: "That 
every contract or combination in the form 
of a trust, or otherwise, or conspiracy in re- 
straint of trade, or commerce among the sev- 
eral states, or with foreign nations, is Il- 
legal." The supreme court of the United 
States has held that the Sherman law means 
unreasonable restraint of trade instead of 
just restraint of trade. And the supreme 
court held that the Sherman antitrust act was 
constitutional and should be interpreted with 
the use of the word unreasonable before the 
word restraint. 

67. Suppose John meets a man on the 
street corner, by name James, they become 
acquainted and John says to James, ''Henry 
owes me one thousand dollars." James then 
speaks and says, ''I will pay all the costs of 
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the suit against Henry, if you give me a lialf of 
the money you get firom the suit." John en- 
ters into this kind of a contract, and the suit 
is brought, John wins the case against Henry, 
collects the judgment for one thousand dollars 
and costs, but refuses to give James any of the 
money, according to their written agreement. 
Thereupon, James brings suit against John, 
for one-ihalf of the thousand dollars. The 
court held that this contract was illegal and 
that it could not be enforced because it is 
a champertous contract, called maintenance. 

68. Suppose John, • an elderly bachelor, 
is fond of James, who is also a bachelor, and 
for fear that James might get married, and 
John would thus lose the constant companion- 
ship of James, offevs to pay James five thou- 
sand dollars if James enters into a contract 
not to get married. James also agrees to pay 
a certain amount of money to John, for vio- 
lating this written contract. A year later, 
James becomes engaged and weds. John 
brings suit against James on this contract. 
The court held that this contract was void, be- 
cause it was against public policy and inter- 
fered with the institution of marriage. 

59. Suppose John enters into a contract 
to build a house for James at a future date. 
John will have to take all the risk and all of 
the responsibility of completing this house at 
the future date, and if lumbeK' increases in 
price very materially, if labor becomes scarce 
and costly, so as to make the cost of the 
house to John, the contractor, far in excess 
of what the written contract calls for, the 
court will hold that John will have to assume 
these risks. Also after John has a house half 
completed and the wind blows it down, if 
there is no agreement in the contract to the 
contrary, John will also have to stand this 
risk, because the contractor assumes all of 
these various kinds of risks. But if John and 
James enter into a contract to perform some 
act which is impossible, the court will r^eve 
John from carrying out his contract, because 
the subject matter of the contract calls for an 
impossibility to be performed, and the court 
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will liold tliat such a contract Is Told, because 
of the impossibility. 

60. (Suppose John and James enter into a 
contract, and John in the contract agrees^ to 
perform the same within a specified length of 
time, but an act of God interferes with the 
completion of the contract and James brings 
suit against John for damages. The court 
will hold that John would be relieved of the 
liability according to the contract, * be- 
cause the act of God or the public enemy 
made it impossible for John to complete the 
same, and further that John did not assume 
the risk, where an act of God or a public 
enemy interfered with or destroyed the sub- 
ject matter of the contract. 

61. Suppose that John enters into a con- 
tract with James to build a twenty-story 
building in Minneapolis, beginning six months 
from date, during this interval the state leg- 
islature enacts a law making it illegal to 
build buildings in excess of five stories within 
the Metropolitan water district of cities of 
the first class, Minneapolis being a city of the 
first class.. John does not begin the structure 
and fails to carry out his contract with James. 
James brings a suit for damages. The court 
holds in this case that John would be relieved 
of performing the contract. This Illustration 
is given to illustrate the point that where a 
contract is entered into in good faith, and the 
legislature or the executive by means of an 
order, makes the performance of the act il- 
legal, both parties to the contract will be re- 
lieved. The above case, however, is hypo- 
thetical and undoubtedly would be held un- 
coiyititutional, because the state legislature 
cannot legislate retroactively and thus impair 
the obligation of contract, which is a personal 
right guaranteed each individual by the fed- 
eral constitution. 

62. Suppose John enters into a contract to 
build a house on James' lot, this lot lying on 
the bank of the river immediately below the 
Keokuk dam, on the Mississippi James ma- 
liciously weakens the dam so that the waters 
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of the river wash the dam away, and the 
water in its mad rush washes James' lot 
away, thus making it impossible for John to 
complete the building of the house on James' 
lot, as per their contract. James brings suit 
against John, John would be excused from 
performing his contract on account of impos- 
sibility. Further, if John could prove that 
James maliciously destroyed the dam, so as 
to wash away the lumber which John had 
already hauled on the lot, then in this case 
John could bring an action for damages 
against James on the contract. 

63. Suppose John enters into a contract 
with James to build a brick store on James' 
lot, after John, has the brick "building half 
completed, a fire occurs in the adjoining build- 
ing and the walls fall over and completely 
destroy the half completed building on 
James' lot, which John is building. Also 
suppose that James is without fault or neg- 
ligence in any way. John brings a suit 
against James for damage, the court would 
hold that John could not receive any money 
under the contract, an compensation for any 
part of the work which John had performed. 
This is the law, because every contractor, in 
undertaking to erect a building will be pre- 
sumed by law to take all the risks of the con- 
tinued existence of ' the thing which he is 
building. This rule seems very harsh, but 
when we stop and consider that the con- 
tractor may take out the various kinds of in- 
surance risks on the building, the rule does 
not seem so harsh after all. 

64. In our discussion of contracts we made 
the point that in order to be a valid contract, 
there must be a meeting of the minds of the 
contracting parties in regard to every term 
of the contract, and in case both parties to 
the contract are mistaken as to the subject 
matter of the contract which they entered 
into, the court will hold that the contract 
thus entered into would be void, because the 
minds of the contracting parties had not met. 

^Suppose that vjohn enters into a contract 
with James, and John is laboring under a 

60 



mistake as to certain terms of the contract, 
but tMs mistake and impression was not 
caused in any way by James. John tries to 
wlthdi^aw from the contract on the theory 
of mistake, consequently James brings suit 
against John for default In not performing 
the contract as per its terms. The court 
would hold that this contract would be en- 
f orcable and a valid one, and James would 
be permitted to collect damages against John 
for non-performance of the contract. But in 
this same case, suppose James knew, or ought 
to have known, that John was laboring under 
a mistake as to the terms of the contract. If 
James brought suit against John in this case, 
the court would not allow James to recover 
from John, for John's non-performance of the 
contract. 

65. Suppose John and James enter into 
a written contract, but this contract, as it is 
executed, does not contain the thoughts and 
and facts which both John and James thought 
it did. In this kind of a case, a court of 
equity would permit the parties to rebuild 
their contract to conform to their original 
plans, and evidence would be permitted to be 
introduced to show what the contracting par- 
ties really intended to be comprised in their 
agreement, and an order of court would be 
issued to modify the written contract. 

66. Suppose John is trying to get James 
to sign a certain contract. In so doing John 
would not be under obligation to disclose aU 
of the facts known to him concerning the 
subject matter of the contract, which might 
in a very large way affect closing the con- 
tract. [But suppose that John, in trying to 
close his contract with James, was James' 
guardian, that is to say, John stood in a fidu- 
ciary relationship to James. In this case John 
would be compelled, in carrying ou^r^his trust, 
to tell James every material fact regarding 
the subject matter of the contract which was 
known to John, otherwise the court would 
hold that the contract after James had signed 
it was secured by a breach of good faith on 
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the paxt of John not disclosing the material 
facts to . JameS) no matter whether James 
asked concerning these facts or not. 

67i^ Suppose that John, in trying to in- 
duce James to sign a contract, kno^d£gly and 
willingly makes statements to James intend- 
ing to znislead James so that John could close 
the contract. Afterwards John hrought suit 
against James to enforce this contract. The 
court would hold that the contract was void, 
and would order the rescission of the contract, 
and in this case, where John made false stat^ 
ments, which he knew were untrue, James 
could bring suit against John for fraud, for 
any damages James may have; sustained, or at 
his own option, James may simply ask for 
a rescission of. the contract. Now suppose 
that John was trying to negotiate a contract 
with James and in so trying to secure the con- 
tract from James, John makes untrue state- 
ments, innocently, not knowing that they are 
false, in his enthusiasm to get James to sign 
the contract. In this case if James brought a 
suit against John he could* not bring a suit for 
fraud, but on the other hand he could bring 
a suit to have the contract rescinded. If John 
brought suit against James in this same case 
to enforce the contract, James could defend 
himself on the ground of false statement. 

68. Suppose John was endeavoring to in- 
duce James to sign a contract, and in so doing 
John misstated the law to James concerning 
the contract. James signs the contract and 
later John brings an action against James to 
enforce the contract. James uses as his de- 
fense a misstatement of the law affecting the 
contract by John. The court would refuse 
to allow James to set up the defense of flraud 
for misrepresenting the law because every 
man is presumed to know the law, and ignor- 
ance is not bliss, when it comes to entering 
a defense on the ground of fraud, for mis- 
stating the law. If this were not the case 
every defendant in an action on a contract 
would plead ignorance of the law as a de- 
fense and great injustice would result. 
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69. Suppose Jolm fraudulently ' secures 
James' signature to a contract. James may 
eltiler consider the contract legitimate and 
institute an action against John in tort, for 
fraud or else James may go into an equity 
court and have the contract rescinded, or else 
If John brings suit against James, James may 
set up ftaud in his defense to have the con- 
tract annulled. 

70. In these cases where a contract is se- 
cured hy fraud, the court will set the con- 
tract aside, because in reality there has been 
no meeting of minds of the parties to the con- 
tract. 

71. Suppose that John employs James td 
work in his office, while James was so engaged 
as an employe, John induces James to ^.ga 
a contract with the understanding that if 
James did not sign the contract, that John 
would dismiss James from his employment. 
In this case if John brings a suit against 
James on the contract, James may set up a 
defense of undue influence and duress. And 
any contract which is secured by the use of 
undue influence or duress is void. 

QtJASI-OONTBACTS. 

72. A quasi-contract possesses part of 
the essentials of a true contract. The word 
quasi means very nearly, or approxmiately. 
Therefore the term quasi-contract means very 
nearly a contract, yet not a true contract. In 
every quasi-contract, in order to make it a 
complete contract the law implies certain 
things in relation to the parties to the agree- 
ment. For example: If John owns a home in 
a northern climate and James comes walking 
by John's house and sees the walks covered 
with snow and James begins shoveling the 
snow off the walks around John's house, and 
John stands by watching James doing this 
work and John says nothing to James, James 
may collect from John a reasonable amount 
of money for shoveling off the snow. In this 
case a quasi-contract was entered into. John 
saw James doing the work and he stood 
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silently -by and made no protest. In tliis 
type of case tlie law would presume that John 
would pay James a reasonable amount of 
money for the work performed by James In 
John's presence, without any disapproval on 
the part of John. In other words in quasi- 
contracts the law steps in and establishes an 
obligation and duty. Another example of a 
quasi-contract arises in the case where a gov- 
ernment levies a tax against an individuars 
property, clearly this tax is levied without 
the consent of the individual, and the law 
presumes that the property owner agrees to 
the tax, and the law further establishes the 
duty obligation and responsibility on the part 
of the property owner to pay this tax levied 
by the government. 

73. The law enforces quasi-contracts on 
the theory that it will not permit unjust en- 
richment because it would not be equitable 
to permit one man to stand by and watch an- 
other man create wealth for him, without al- 
lowing reasonable compensation to the man 
who created the wealth for the other party, 
without any objection on the other party's 
part. 

74. Suppose John gets possession of 
James' automobile James, not knowing where 
the automobile is and never having consented 
tu John taking the same. John sells the auto- 
mobile and keeps the money, John would have 
committed a tort In having converted James' 
automobile. James could bring a suit against 
John, in trover, and John would be compelled 
to pay whatever damage had resulted to 
James as a result of the tort which John com- 
mitted in converting James' automobile. In 
this case we find that James has suffered the 
loss of his automobile and also that John has 
been 'unjustly enriched to the extent of the 
amount of the money received by him for 
the sale of the automobile and all of which 
has been at the expense of James. This 
is contrary to the principle of quasi-con- 
tracts and the court will hold that John 
would have to pay James for the auto- 
mobile, according to the principle of quasi- 
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contract, and in action for tort James would 
receive from John an amount of money 
equivalent to that which John had un- 
justly enriched himself. Besides having a 
tort action against John, James might waive 
the tort action for converting his automobile 
and bring a lawsuit against John in assum]^ 
sit. This latter procedure would be called the 
waiver of tort. In the illustration just given 
above suppose John took James' automobile, 
which cost James one thousand dollars and 
sold this machine for fifteen hundred dollars. 
If James brings suit against John in trover 
for conversion the court would allow James 
one thousand dollars damages, but if James 
waives the tort action and proceeds in as- 
sumpsit for money had and received by John, 
in this latter case of procedure, the court 
would allow James fifteen hundred dollars 
damages against John for all the money that 
John had received for the sale of James' au- 
tomobile. The court would base this ruling on 
the principle that John had unjustly emriched 
himself at the expense of James. So you will 
notice, that in bringing an action in tort for 
'conversion James receives only the market 
value of his machine whereas if James waives 
the tort action and proceeds by bringing a suit 
in assumpsit in this latter, James would be 
awarded damages to whatever amount of 
money John had received for the sale of 
James' automobile, no matter whether the 
amount of money received by John was more 
or less than the market price of the machine. 
So you see, in selecting the action to bring 
against John, in order to be the most advan- 
tageous to James, James should ascertain 
whether John received more or less than the 
market value of James' machine because if 
James sues in assumpsit for money had and 
received, James will receive whatever John 
has received for the sale of the machine, and 
if James sues in tort for conversion he will 
only receive the market value of the machine. 

75. In the above mentioned case, where 
John took James' automobile without James' 
consent, and sold the same, James could im- 



mediately brio^ a tort action against Jolin, 
but James could not, however, bring action 
in assumpsit for money bad and received, 
until John had actually received the money 
himself for the sale of the automobile, and 
James* action against John in assumpsit may 
bo brought at any time after John receives 
the money for the sale of the automobile, ex- 
cept that the statutes of limitation will begin 
to run immediately after John receives the 
money, for the sale of the automobile, and if 
the full length of time expires according to 
the statute of limitations before James brings 
his action in assumpsit against John in this 
particular case the court would hold that 
James could not bring suit against John, and 
the automobile itself would then belong to 
John after the statute of limitations had 
operated for its full length of time, and 
James' action against John becomes barred 
by virtue of the operation of the statute 
of limitations. John himself might then sell 
the automobile as his own property and no 
quasi-contract would arise in James* behalf 
after the statute of limitations had run its 
full length of time. 

76. Suppose John takes James' automobile 
without the consent of James, and instead of 
selling the automobile for money John trades 
the same for a house and lot. In this case 
John would have received no money, and 
since an action in assumpsit for money had 
and received would not lie in this case, and as 
a result thereof, James could not bring a suit 
in quasi-contract against John, because John 
received a house and lot for the automobile 
instead of money, had and received, so in this 
case naturally John has unjustly enriched him- 
self at James' expense, and to recitfy this in- 
justice done to James, James would have to 
bring a suit in equity and the equity court 
would hold that John is trustee for James of 
the house and lot which John got, when he 
traded away James' automobile and the 
equity court would compel John to turn over 
the house and lot to James. 

77. Suppose John takes James' antomo- 



bile without James' conseni^ and Jolm keeps 
tlie automobile for bis own personal use. In 
this case a quasi-contractual relationsbip 
would be established between John and James, 
and if James brought suit against John in 
quasi-contract, the court would hold that John 
had taken James' automobile, and had per- 
fected a sale to himself, and as a result, John 
would be considered to hold, money had and 
received to the extent of the market value of 
the automobile, in trust for James and the 
court would give James a Judgment against 
John, on the principle, that demand for the 
money, had and received by John would be 
presumed to have been made by James on 
John, and further, on the tl^eory that John 
had unjustly enriched himself at the expense 
of James. 

78. Suppose John borrows James' lawn- 
mower, and John does not return the lawn- 
mower to James within a reasonable length of 
time. In this case, if James brings a suit 
against John in quasi-contract the court would 
hold that James could recover a reasonable 
amount for the use of the lawnmower by 
John, on the theory that John had unjustly 
enriched himself at James' expense. 

79. Suppose John borrows one thousand 
dollars from James and John gives his note 
for. one thousand dollars and the note draws 
interest at the rate of 18 per cent per annum. 
Now suppose the state statute where the note 
is made, defines the legal rate of interest not 
to exceed ten per cent per annum. The note 
falls due and James br&gs suit against John 
on the note. The court would hold that the 
contract was a usurious one and that James 
could not collect the interest above ten per 
cent on the note. Now in this same case, sup- 
pose James takes out the interest at the rata 
of eighteen per cent in advance and when the 
note falls due James brings suit against John* 
In this case the court would hold that a quasi- 
contract would arise in regard to the excess 
interest charged John above the legal rate 
of ten per cent, by and between John and 
James, and James woxdd be considered to 
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hold this excess interest charged above ten 
per cent. In trust for John and the court 
would order James to pay back to John the 
usurious Interest above ten per cent, and the 
court would order this excess Interest charged, 
deducted from the face of the note, and a 
judgment would be given James against John 
for one thousand dollars, minus the usurious 
interest charged. 

80. Suppose John borrowed James' auto- 
mobile, and when James asked John to return 
his automobile John refused to do so, saying 
'Hhat he would hold the. automobile until 
James paid John a certain amount of money' * 
which John claimed James owed him, but 
which according to law could not be collected 
from James. Ill this case, if James does not 
want to waste any time in getting back bis 
automobile, James may pay John the sum of 
money which John demands and thus get 
back his automobile; after he has gotten bis 
automobile, James may bring an action, in 
quasi-contract against John, for having se- 
cured this money from James under duress. In 
this case the court would hold that a quasi- 
contract was established between John and 
James, when James paid this money over to 
John, and that John held this money in trust 
for James, and judgment would be given 
James against John for the money pidd to 
John by James. 

81. Suppose the city of Pittsburg levies a 
tax against John's property, unlawfully, and 
th^ city authorities make preparation to sell 
John's property for taxes. In this case John 
may make a formal protest against the tax 
levy, and then may pay the money to the 
city officials and afterwards bring a suit, in 
quasi-contract, and the court will hold that 
John may recover back this money paid for 
taxes on the grounds of a quasi-contract, and 
that the city of Pittsburg had unjustly en- 
riched itself at the expense of John. 

82. Suppose John delivers a box of mer- 
chandise to an express company to deliver 
to James, but the express company, instead 
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of delivering the box to James, delivered it 
to Henry. James brings suit against tbe 
express company and recovers damages to 
the extent of the value of the box of mer- 
chandise. In this case the express company 
might bring suit against Henry, the wrong 
consignee, on the grounds of a quasi-contract, 
and the court would hold that Henry, the 
wrong consignee, would be compelled to pay 
the express companv the money which the 
express company was compelled to pay to 
James, the right consignee, and judgment 
would be given the express ccfmpany against 
Henry, because Henry, the wrong consignee, 
had been unjustly enriched to the extent of 
the box of merchandise, which he had re- 
ceived and accepted from the express com- 
pany at the expense of the express company. 

83. Suppose John is employed by James 
as a mech£mic, in the construction of a brick 
building. While John is working within the 
scope of his authority as a mechanic for 
James, John drops a large hammer, which 
falls on a pedestrian who happens to be walk- 
ins by the building and without any neg- 
ligence on the part of the third party, he is 
injured. In this illustration James is the 
master and John is the servant, and both 
James and John are liable for an action in 
tort by the third party in case the injured 
party brings an action for his injuries. While 
James and John are not equally guilty for the 
tort committed against the injured party, 
nevertheless they are both equally liable for 
damages sustained by the Injured party. ThiB 
is another illustration of quasi-contracts in 
the application of the master and servant 
doctrine. 

84. Suppose John assigns a bond to James, 
and two parties endorse the bond for John, 
the bond comes due, and John is imable to pay 
the same to James upon demand. James 
then sues one of the endorsers and collects 
the money for the face value of the bond. 
The endorser then brings suit against the 
other endorser for half of the money which 
he has paid to James, on the ground of con- 
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tribution between the two endorsers. In tbis 
case the court would bold tbat there was a 
quasi-contract existing between the two en- 
dorsers and that, when the one endorser 
brought suit against the other endorser for 
having paid the whole amount of the bond, 
the law would presume that the first en- 
dorser, when he paid over the entire amount 
of the bond paid the other endorser's half, 
and the endorser who paid the money to 
James would be given a judgment against 
the second endorser for one-half of the money 
which the first endorser paid, on the theory 
of unjust enrichment, and also on the basis 
of quasi-contractual relationship existing be- 
tween the two endorsers. 

85. Suppose John has a launch on a lake 
and James has a boat-house near where John 
has his launch tied. A very severe storm 
comes up and in order to preserve John's 
launch from destruction, James takes the 
launch and puts the same in his boat-house, 
and thus preserves it from jeopardy. John 
never requested James to do this act and 
James was under no obligation to preserve 
the launch. In this illustration, James could 
secure no remuneration from John for thus 
having preserved John's launch. Suppose 
John goes to James and asks to have his 
launch, James refuses to give the launch np 
unless John reimburses James for this serv- 
ice. John may then bring a suit to replevin 
the launch and the court would hold that 
John would be entitled to receive his launch, 
and that James could receive no reimburse- 
ment for his services and also that James 
would not have a lien against the launch for 
any money, which James might have ex- 
pended in preserving John's launch from de- 
struction because it was a gratuitous service. 

86. Suppose James is the father of John. 
John, the son, takes his father's launch and 
has a third party repair the launch. After 
the launch has been repaired, the third party 
brings a suit against James, the father, for 
hi3 services and money expended In thus re- 
pairing the launch. The court would hold 
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that the third party could not recover ftom 
the father, because the father had not re- 
quested the third party to repair his launch, 
even though the son refused to pay for the 
repairs of the launch, after taking it to the 
third party to have repairs made on it. 

87. Suppose John^ hliilds a boat-house on 
a lake lot, which he thought was his own, 
hut as a matter of fact, John built the boat- 
house en a lot which belonged to James. 
James brings a suit in ejectment against 
John. In accordance with a law of real es- 
tate the boat-house would become a part of 
the real estate, because it was attached there- 
to, and the boat-house would thereby become 
the property of James. But when the matter 
came up in a court of equity, James would 
be required to pay John a reasonable value 
for the boat-house which he built on James' 
lot because John built this house in good 
faith, thinking it was on his oi^ lot, and the 
law of quasi-contracts would apply because 
James had been unjustly enriched at the ex- 
pense of John, who built the boat-house on 
James' lot under a mistake of fact. 

88. As citizens of a community or state, 
each individual has certain rights which must 
be respected by every other citizen, and cer- 
tain duties, which he must perform, bj9cause 
of his citizenship. Laws are enacted to pro- 
tect these rights and also to enforce these 
duties and when we have a certain series of 
facts regarding a case, certain rules of law 
may be utilized to give justice, according to 
the facts of the case. In the United States, 
under our constitutional form of government, 
as citizens of the United States, and also as 
citizens of any individual state of the union, 
we have two kinds of rights one absolute 
rights, such as the right of personal freedom, 
guaranteed ^each individual by the constitu- 
tion of the United States; and secondly, rela- 
tive rights, or such rights as accrue to an 
individual, by virtue of some contract, either 
written or unwritten or implied, to which he 
is a party. 
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89. In case John pays some money whldi 
lie thouglit he owed James, under a mistake 
of fact John will be permitted to recover 
back this money, so paid to James, in a suit 
against James in quasi-contract, on the theory 
that James held the money in trust for Jolin, 
and also that James* has been unjustly en- 
riched at the expense of John. Now suppose 
John pays some money while he is laboring 
under a mistake of the law concerning the 
transaction, and John afterwards brings suit 
against James to recover back this money. 
The court would hold that if the subject mat- 
ter of the contract were lawful, that John 
would not be permitted to recover back tlie 
money under a mistake of law, because 
ignorance of the law excuses no man, and 
every man is supposed to know the law, while 
John would be permitted to recover back the 
money if it were paid to James under a 
mistake of fact. 

90. Suppose John pays James some money 
uiidei the mistake of fact, that John thought 
that he and James had really entered into a 
contract, but legally there was no contract. 
In this case John could bring a suit against 
James in assumpsit, in quasi-contract, and the 
court would give John a judgment against 
James for money had and received and held 
in trust by James for John, according to the 
theory of unjust enrichment, in quasi-con- 
tracts, under a mistake of fact. 

91. Suppose John buys some horses of 
James and gives James the money for the 
horses, but as a matter of fact, these horses 
did not exist. In this case the court would 
hold that there was a quasi-contract existing 
between John and James, and in a suit 
against James, John would be permitted to 
recover back the money paid to James be- 
cause of a mistake of fact, and on the 
further principle of unjust enrichment. 

92. Suppose John sells an automobile to 
James. James buys the automobile, and gives 
John the money therefor, a little later, a 
third party, who really owned the automobile 
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and liad title to the same, came to James and 
got Ms automobile. James then brought a 
suit against John, in quasi-contract; on the 
ground of unjust enrichment. Under the 
modem laws, James would secure a judgment 
against John for money had and received by 
John, in' trust for James, which James had 
paid under a mistake of fact. In olden times 
James would not have been permitted to 
recover, because of the law of personal proih 
erty, in which the doctrine of caveat emptor, 
used to apply, which meant, that the party 
who bought a chattel, had to take the risk 
of the sellers having a legal title thereto. 
But today, under tMs same series of fact, 
James could recover on the ground as stated 
above, of a quasi-contract, existing between 
John and James, for money had and received, 
by John in trust for James, and further on 
the ground of unjust enrichment. 

93. Suppose John sells James a ranch, to 
which John did not have the title. James 
paid the money, but did not receive a title 
to the property, because all real estate trans- 
fers take place either by a warranty deed or 
a quit claim deed; In this case James could 
not bring a suit in quasi-contract, against 
John, for money had and received, but James 
would have to bring an ordinary suit for 
damages, on the warranty because John war- 
ranted the title to James. 

94. iSuppose John enters into a contract 
with James, to make a suit of clothes, and 
John through his own wilful neglect or de- 
fault, 80 miscuts the pattern, that he cannot 
further proceed in making a suitable suit for 
James, and thus complete his contract. In 
an action brought by John against James for 
money and time expended, in performing part 
of the contract, the court would hold, that 
John could not recover from James, because, 
he had of his own neglect performed the con- 

• tract to his own detriment, and James would 
not be compelled to pay John any money for 
the suit on the ground of unjust enrichment. 

95. Suppose John enters into a contract 
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with James, to plow James' farm. Jolm 
works conscientiously and in good f aitli, per- 
forms t|ie plowing, in a manner wliich li6 
thinks is according to the contract, but as a 
matter of fact, he did not plow as deep by 
three inches as the contract calls for, John 
demands the pay for his work, from James, 
James refuses to pay John, because, James 
contends the land was not plowed according 
to contract. Thereupon John brings suit for 
work and service rendered, under the con- 
tract. The court would hold, that John would 
be entitled to pay according to the contract, 
less whatever damage, James may have sus- 
tained, because the land was not plowed as 
deep as the contract called for. This decision 
would be based upon the theory of a quasi-* 
contract, because if James did not paj John, 
James would be unjustly enriched at the ex- 
pense of John, where John performed the 
contract in good faith, according to his inter- 
pretation of the contract. 

96. Suppose John enters into a contract 
with James, to build a bridge across a river. 
John begins the work and gets the bridge 
half completed, suddenly because of the effect 
of some dynamiting, on the other side of the 
river, by some third parties, the river bed 
is so fractured, that it becomes absolutely im- 
possible to finish building the bridge, so far 
as human experience is concerned. James 
brings suit against John for non-completion 
of the contract. In this case the court would 
hold, that when the performance of any act 
becomes impossible, through no negligence on 
the part of either party to the contract, then 
the contractor would be released ftom carry- 
ing out the contract. Now suppose in this 
same case, John enters into a contract with 
James to build the bridge and when the 
bridge is half completed, John is suddenly 
taken sick, and is unable to complete the con- 
tract, and John could not have foretold at 
the time, he entered into the contract with 
James, that he would have become per- 
manently ilL The court would hold that John 
would be permitted to recover pay, according 
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to the contract, for Ills work whicli lie had 
already performed. 

Suppose, in the first part of this case, where 
John built half of the bridge, and through an 
impossibility, not due to his own negligence, 
nor that of the other contracting party, it 
becomes impossible to complete the contract, 
to build the bridge. The court held in the 
first instance, that James could not recover 
from John, for breach of contract, when 
James sued John. But now, if John sues 
James, on a quasi-contract, for the money 
according, to the contract, for completing 
half of the bridge, the court would allow 
John to collect this money against James, for 
that portion of the work which John com- 
pleted, on the ground of quasi-contract, and 
unjust enrichment, in that John rendered cer- 
tain benefits to James, in building that por- 
tion of the bridge, according to the terms of 
the contract, up to the time, when it became, 
impossible for John to proceed farther. 

97. Suppose John enters into a contract 
with James and the contract is illegal. After 
John completes a portion of the work he sues 
James on the ground of quasi-contract and un- 
just enrichment. In his complaint he alleges, 
that the contract was illegal. The court, in 
this case, would not sustain John in his ac- 
tion against James, because both of the 
parties, had entered into an illegal contract, 
and the court would not assist either one, in 
adjusting their affairs, where the contract it- 
self is illegal. 

98. Suppose John is a minor, not of legal 
age. John goes to a hotel and enters into an 
agreement with the proprietor, to take his 
board and room, at a specified price, at the 
proprietor's hotel. After the month has ex- 
pired, the proprietor brought suit against 
John, for board and room at the agreed price. 
The court held, that the proprietor could not 
collect the agreed price for the board and 
room, accorpUng to the contract, but the court 
held, that since John was an infant, and the 
hotel man, had supplied the infant with the 
necessaries of life, that there was a quasi- 
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contract existing between John and the pro- 
prietor of the hotel, and as a result, the court 
gave the hotel proprietor, a judgment against 
John, the infant, for necessaries of life fur- 
nished him, not at the agreed price according 
to the contract entered into, by the infant 
with the proprietor, but only for the reason- 
able price of the necessaries of life, furnished 
the infant. The court's decision in this case, 
would be based upon a quasi-contract, and the 
principle of unjust enrichment. 

99. Suppose John loses his mental faculties^ 
and James furnishes John with his board and 
room for thirty days, at an agreed price. 
James brings a suit in assumpsit against 
John, for the necessaries of life furnished 
him. The court held, that James could not 
recover, according to the agreed price, but 
only for the reasonable price of the neces- 
saries of life, furnished John. The court 
based his decision on a quasi-contract, and 
unjust enrichment. This same legal principle 
holds good in case, a married man does not 
support his wife, or a father does not support 
his son, and where third persons^ furnish 
them with the necessaries of life, the husband 
and the father would in each case, be pre- 
sumed, to have entered into a quasi-contract, 
with the third party, who furnishes the wife 
or son, with the necessaries of life, because 
the .law compels the husband to support his 
wife and his children. 

AGENCY. 

100. Every party wishing to act as a prin- 
cipal, to employ agents, must possess the 
necessary requirements to perform the work 
himself, which he wishes to delegate to his 
agent. In other words, the principal must be 
capable of making a valid contract himself. 

101. Suppose John is a minor, and as a 
principal, he employs James to act as his 
agent. Any agency contract, which James 
makes for John, will be voidable, if John so 
wishes to make them, except an agency con- 
tract, which James might make, for the pur- 
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pose of supplying Jobn witli the necessaries 
of life, in. wbicli cafte, Jolui would be held 
liable for the contract. But, in ordinary con- 
tracts, made by an agent for a principal, who 
is a minor, the parties, with whom the agent 
makes the contract, will be held liable, on 
their part of the contract, even though the 
infant principal may avoid bis obligations to 
these same contracts, as a prlndpaL 

102. By virtue of the doctrine, of the old 
common law, no contract of any nature, could 
be entered into by a married woman, con- 
sequently, under the old common law, a mar- 
ried woman could not act as principal, and 
thus employ agents. However, under modem 
statutes, married women are given certain 
rights to contract, and in so far as modem 
statutes grant married women, the power to 
make contracts, just so far, may a married 
woman make agency contracts, and act as 
principaL Because, in our definition of 
agency contracts, we find, that a principal 
may only have the power, to make agency 
contracts, as that principal, personally, has 
a power to make a valid contract. 

103. Suppose, John has lost his mental 
faculties, and James enters into an agency 
contract, with John as principal, not knowing 
of John's mental weakness. James performs 
the work, and brings suit against John as 
principal. The court would hold, that the 
agency contract would be voidable, on the 
part of John, and if John wished to pay 
Jacies any money for the services rendered 
John, he would be privileged either to do so, 
or not to do so, at his option, and James 
would have no recourse against John. This is 
the law, where the principal has been publicly 
pronounced insane. But if John has not been 
publicly pronounced insane, and James enters 
into an agency contract with John, not know- 
ing of John's aflOlction, and James performs 
his agency contract, so far that he cannot be 
restored to his original situation, or condi- 
tion, and James performs the services in good 
faith, in this case the court would hold that 
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the agency contract would be binding, and 
Jolin would be compelled to pay the agent. 

101. Any natural person, or any artificial 
person, capable of making a valid contract, 
may enter Into a contract with an agent, as 
principal. If this be so', then, if John and 
James, and a third party associate themselves 
together, for the purpose of organizing a cor- 
poration, and usually three persons are re- 
quired to organize a corporation in most 
states, and these three parties perfect the 
organization of a corporation, the corporation 
will have power to enter into agency con- 
tracts, with its agents, as principal, and the 
scope of authority, which the corporation 
may bestow upon its agents, as principal in 
an agency contract, will coincide with the 
powers which the corporation itself, has to 
make contracts, according to the laws, under 
which the corporation is organized, and with- 
in the meaning of the terms, powers and priv- 
ileges, granted the corporation, by its charter. 
Any preorganization contracts, which John 
or James or the third party may make, in the 
form of agency contracts, before the corpora- 
tion is organized completely, will be void as 
an obligation against the corporation, until 
such time, as the board of directors, officials, 
or stockholders of the corporation, may sub- 
sequently ratify the agency contracts which 
the organizers made as preorganization con- 
tracts. 

105. Suppose John and James enter into 
and form a partnership, for the purpose of 
conducting an insurance agency. The part- 
nership itself, since it is not a legal entity or 
unit, will not be able to make agency con- 
tracts. However, John alone, or John and 
James together, either personally or both to- 
gether, may make a valid agency contract, 
which will bind the partnership, if, the 
agency contract is made for the purpose, of 
benefiting or assisting the partnership in con- 
ducting its business. 

106. Suppose John wanted to enter into 
an agency contract, with James, the prin- 
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cipal. TTsnally the principal will draw np a 
written contract embodying tlie terms of 
agency, and in the agency cont^ract, the prin- 
cipal agrees to hire the agent and pay the 
agent, for the agent's services, and the agent 
in turn, agrees to devote his services, to the 
benefit of the principal. In this way, both 
the principal and the agent agree and give 
their consent to the terms of the agency con- 
tract. But consent, if not actually given, by . 
one or the other parties, may be implied, from 
the conduct or actions, of either party. In 
every agency contract, it is not necessary, 
that the principal agree to pay the agent for 
his services, for an agent may contribute his 
services as agent to principal, without any 
pay. This is known as a gratuitous agency. 
Suppose John enters into an agency contract 
with James, the principal, to help James, cut 
some timber from a certain lot, without any 
charge to the* principal, and while John is 
thus engaged cutting timber on the prin- 
cipal* s lot, under this gratuitous agency con- 
tract, John the agent, cuts down some trees 
on the neighboring lot, and the neighbor 
brings a suit for damages against James, the 
principal. The court would hold, that the 
principal would be liable in damages to the 
injured neighbor, for the trees cut down on 
the neighbor's property, by John, the gratui- 
tous agent, of James, the principal, just the 
same as though John were a paid agent. 

107. Suppose John, the agent of James, 
the principd,l, whose agency contract, is con- 
fined ta the buying of horses, for his prin- 
cipal, goes out into the state, and acting 
without the scope of his agency contract, in- 
stead of simply buying horses, John buys 
some sheep, in the name of the principal. If 
James, the principal should decide, that he 
did not want the sheep, the party, who sold 
the sheep to the agent, for the principal, 
could not hold the principal to the contract, 
for the purchase of the sheep, in case the 
principal disaffirms the contract. Because, 
the agent has contracted in the principal's 
name for the sheep, without the scope of his 
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authority. Bnt, if the principal affirms or as- 
sents to the contract, for the purchase of tlie 
sheep, the principal will be said to have 
ratified the contract, that his agent, John, 
made with the third party, in the principal's 
name, and acting without the scope of tlie 
authority of the agent's contract, with tlie 
principal. So where the principal affirms the 
contract or ratifies the same, the principal 
will he hound. And if he disaffirms the con- 
tract, he will not be bound, and where a prin- 
cipal affirms or ratifies a contract, he is ab- 
soluety bound by the same, and he will not 
bo permitted to withdraw his affirmation 
after he has once ratified the act of his agent 
unless there is a mistake of fact or unless 
fraud has been used. 

108. Suppose John, acting as agent for 
James, the principal, enters into a contract 
beyond the scope of the agent's authority. 
In order that there might be a valid ratifi- 
cation, such ratification must be made by the 
principal, to the agent's act, at the time 
when the contract was made. In other words, 
in order that a ratification might be valid, 
the principal must be in existence, at the 
time the contract was made, with the third 
party with whom the agent acted, without 
the scope of his authority. 

109. Suppose John is the lawful agent of 
James, and while acting as such agent, John 
acted without the scope of his authority, and 
made a contract in the principal's name, 
which the principal himself had no power or 
authority to make, with a third party. If 
the principal ratifies this act of the agent, 
the principal's ratification will be null and 
void, because the principal had no power to 
make the contract himself, which he en- 
deavors to ratify. 

110. Suppose John as agent, for James, 
goes out into the state, and makes a contract 
with a farmer, for the purchase of sheep, this 
being without the scope of the agent's au- 
thority, and before the principal ratified the 
agent's act with the farmer, for the purchase 
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of these sheep, a third innocent party secures 
an interest, in this flock of sheep. In this 
case, the principal will be estopped, that is, 
he will not be permitted to ratify the agent's 
contract, and thus injure the third, innocent, 
outside party, who had already, secured an 
interest in the sheep, although this interest 
was secured by the third party, after the 
agent entered into the contract, in his prin- 
cipal' s name, without the scope of authority 
for the purchase of the sheep, with the 
farmer, and prior, to the principal's ratifica- 
tion. In this same case, suppose the farmer, 
after making the contract, with the agent, 
in the principal's behalf, discovers, that the 
agent has acted without the scope of his au- 
thority. In this event, the farmer will have 
the privilege of withdrawing from the con- 
tract, for the sale of the sheep, and the prin- 
cipal will have no action for damages, for 
breach of contract, against the farmer, for 
the farmer's refusal to deliver the sheep. 

111. Suppose John, the agent of James, 
whose agency contract, permits John to buy 
only horses, in the principal's name, goes out 
into the state, buys a carload of horses, then 
acts without the scope of his authority, and 
buys from this same farmer, a carload of 
cattle, and a carload of sheep. Then the 
agent returns to the principal, with the con- 
tracts. In this case the court holds, that the 
principal, if he wishes to make a valid ratifi- 
cation, must ratify the entire contract, and 
not just that part of the contract, which 
might be most profitable to him, and before 
the principal ratifies the contract, the farmer 
may also disafObnn it. 

112. Suppose John, acting as agent for 
James, goes out into the state, and makes a 
contract in his principal's name, beyond the 
scope of his authority, with a farmer, and 
this farmer withholds certain information in 
regard to the subject matter of the contract, 
in reference to those things which the agent 
contracted with the farmer for, in his prin- 
cipal's behalf, without the scope of his au- 
thority, and the principal ratifies this con- 
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tract, not knowing all of the conditions to the 
unauthorized act of the agent, because, tlie 
farmer did not disclose some of the essential 
facts to the principaL In this case, tke 
farmer cannot hold the principal to his ratifi- 
cation, because in reality the principal did 
not ratify the unauthorized act df the agent, 
because the farmer did not disclose all of the 
facts, essential to a valid ratification, and 
the principal in fact, only ratified the con- 
tract, in so far as the facts of the transac- 
tion, were made known to him, and the 
farmer could not sue the principal for breach 
of contract. 

113. Suppose John is trying to close a con- 
tract with Henry, and James by his conduct, 
words or actions, leads Henry to believe, that 
John is James' agent, and as a result, Henry 
enters into this contract with John, to the 
legal detriment of Henry. Henry brings suit 
against James, as principal. The court would 
holci, that James would be estopped from 
denying the agency of John, with himself as 
principal, even though James, did not give 
ills consent to be responsible and liable, as 
principal for the agency of John. Because 
the actions and words of James, reasonably 
lead Henry to enter into this contract with 
John believing that James was the principal. 
That would be the formation of a quasi- 
agency agreement with John as agent, and 
James as principal. 

114. Suppose James as principal, wishes to 
form two agency contracts, one with John, 
for selling personal property, or chattels; 
and one with Henry for the sale of real es- 
tate. According to the law of agency, the 
contract which forms the basis of the agency, 
may be either, written or unwritten, for ex- 
ample: James may make an unwritten 
agency contract with John, for the purpose 
of having John sell some chattels, or sundry 
personal properties, and the agency contract 
will be perfectly valid. But when James 
comes to form an agency contract with Henry 
for the sale of real estate, that contract with 
Henry, must be written. Because an agency 

72 



contract which is made for the purpose of 
conveying real estate, is absolutely null and 
void, unless that agency contract be put down 
in writing. 

116, The contract of agency, may be ter- 
minated just the same as any other contract, 
either by operation of law; consent of both 
parties to the contract; or by expiration of 
the time limit, according to the terms of the 
agency contract. 

116. Suppose John enters into an agency 
contract with James, whereby John agrees to 
represent James, as an agent, for six months, 
from the date of the contract. After the con- 
tract has been in operation for three months, 
the principal wishes to terminate the same, 
without the consent of John, the agent. The 
court would hold, in this case, that since the 
contract is for a definite length of time, and 
if John, the agent, has not consented to the 
termination of this contract, and if John has 
performed his agency duties, in good faith, 
and with reasonable ability, the principal 
coxdd not terminate the agent's contract. 
And if the agent is forced to leave his work, 
the agent may bring suit against the prin- 
cipal, for damages, according to the terms of 
the agency contract, for the unexpired term 
of the contract, less whatever amount of 
money the agent could earn, in similar em- 
ployment provided the agent uses reasonable 
diligence, in endeavoring to secure employ- 
ment, and if the agent fails to secure such 
similar employment after having reasonably 
sought for the same, then the court would 
allow the agent to collect the total amount 
of his wages, for the unexpired term of the 
agency contract. But in case the contract 
runs for a definite length of time, and the 
agent is unable to do the work the contract 
calls for, and it becomes obvious that the 
agent is not properly qualified to perform the 
services of the agency contract, with reason- 
able skill, and ability, so as to further the 
employer's interest, or if the agent so ex- 
ecutes his duties in such a way as to injure 
his employer's business, then the principal 
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will be justified in discontinuing the servlcet 
of the agent, and thus terminate the contract 
of agency without the consent of the agent 
and the agent cannot collect his wages for 
the unexpired time of his contract. 

117. Suppose John, the agent of James, it 
desirous of terminating his contract with his 
principal. The same set of laws will govern 
the agent in terminating his contract with 
the principal, as govern the principal, in ter- 
minating his contract with the agent, where 
the contract between the two parties is for 
a specified length of time. In some states if 
the agent breaks his contract with the i»in- 
cipal, where the principal has not broken his 
contract with the agent, the agent will be 
liable to the principal for breach of contract, 
and the agent will not be allowed to receive 
any pay for the past work, which the agent 
rendered the principal. Provided the prin- 
cipal has not broken his contract with the 
agent. In other states in this same case, 
where the agent quits his work with the prin- 
cipal, before his contract expires, and wheore 
the principal has not broken his contract 
with the agent, the agent will be permitted 
to recover from the principal, for the agent's 
past services already rendered, the reasonable 
value of such services to the principal, less 
whatever loss or damage the principal may 
have sustained, as a result of the agent 
breaking his contract with the prindpaL 
Suppose John, the agent, of James, in this 
same case, leaves his employment and does 
not return, the law will consider the absence 
of John from his work, notice to the prin- 
cipal, that John has terminated his contract, 
but before the termination of John's contract 
is complete, notice of John's absence, must be 
brought to the actual attention of the jnrin- 
cipal, and then, when the principal has nouce, 
of John's discontinuing his agency contnkct, 
the principal in order to protect himself, and 
also to protect third parties, from contracts 
which John, might make with third parties, 
after John had left his principal's employ- 
ment, the principal must give notice to third 
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parties tbat tbe agent is no longer working 
for Him, and that therefore, all contracts 
wMcli the agent John, might attempt to make 
in the principal's name, are void after the 
third party has been notified by the principal. 

118. Suppose John is the agent of James, 
and when this agency contract is formed, it 
is legal to sell whiskey in the United States, 
and John has entered into a contract with 
James, to sell whiskey for James in the 
United States for three years from the date 
the contract was signed. After the contract 
had been operating for one year, the federal 
government enacts a law, making the sale of 
whiskey illegal in the United States. Even 
though the subject matter of this agency con- 
tract was legal, at the time it was entered 
into by the two parties, nevertheless the 
agency contract between John and James will 
be terminated by operation of law, because 
the law in this particular case, makes the 
subject matter of this agency contract, il- 
legal. Suppose that in this same case, where 
John is agent for James, six months after 
the contract has been entered into, the prin- 
cipal, Jamea, dies, John brings suit against 
the estate of James the principal, for breach 
of contract, the court would hold, that where 
either the agent or the principal dies, that 
the agency contract between the two im- 
mediately stops, and the agent would not be 
permitted to collect damages, against the es- 
tate of the deceased principal. The same 
law would operate for the purpose of ter- 
minating an agency contract, if the principal 
were a corporation, and the corporation dis- 
solved, John's agency contract with this cor- 
poration, would be discontinued, or ter- 
minated. An agency contract would also be 
terminated, if either the principal or the 
agent become insane, or if the principal goes 
into bankruptcy. 

119. ■ Suppose John enters into a contract 
with James, the principal. In the agency 
contract, nothing is said in regard to the 
pay, which John is to receive. In this case, 
the court would allow John, to collect from 
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the principal, James, the reasonable value of 
John's services to James. Suppose John, in 
the course of his agency emplosrment, spends 
his own private money, for the purpose of 
carrying out the duties of his agency con- 
tract, and this agency contract subject mat- 
ter, is legal, and the money spent by John 
was used for the purpose of furthering the 
Interest of the principal. The court would 
hold In this case that the agent, John, could 
recover from his principal, James, the private 
money, thus expended, in the principal's be- 
half, for carrying out the object of the 
agency contract. But the agent, cannot col- 
lect private money, spent in the principal's 
behalf, where the agent spends this money, 
by fault, or negligence, of the agent. Sup- 
pose John, in exercising the duties of his 
agency for James, loses some private money, 
and this money was lost in carrying out a 
legal undertaking for his principal, James. 
In this case, John will be permitted to re- 
cover back from James, this loss of money, 
unless of course, John was willfully and 
grossly in negligence. 

120. Suppose John Is employed as agent, 
by James, In a manufacturing establishment. 
The law of the state, where the manufac- 
turing plant is located, provides, that all 
dangerous machinery, should be covered and 
protected, by wire netting. John, in the 
course of his employment, becomes injured, 
because the principal has not used due care^ 
or reasonable diligence, In complying with 
the state law, in covering dangerous machin- 
ery. John's Injury was caused by an uncov- 
ered, unprotected, dangerous machine. The 
court would hold, that John, could recover 
damages, for his injuries sustained, against 
the principal, because the principal had not 
exercised due care. But the agent will not 
be permitted to recover from the principal, 
if the agent is Injured as a conseciuence of 
a risk, or hazard, which the law compels the 
agent to stand, nor will the agent "be per- 
mitted to recover damages against the prin- 
cipal for Injury, in case the agent agrees to 
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assume tlie risk or because the agent through 
his own negligence, directly causes the injury 
or contributes to injuring himself. In these 
latter cases the agent will not be permitted 
to collect damages against the principal for 
injury sustained. 

121. In case John is agent for James, in 
this manufacturing establishment, the law 
provides as follows: ''The principal and his 
duty, in protecting his agents, are, to estab- 
lish and' keep inspected, and maintain a 
place, that is reasonably safe to work in; 
reasonably good machinery; reasonably good 
tools; and a reasonable number of fellow 
agents, who are competent. The principal 
must establish rules and duties, for the work 
to be done by and enforced, and the principal 
must .call the agent's attention to these rules 
and to all signs of warning, and to keep all 
dangerous machinery guarded.'? 

122. Suppose John is employed by James, 
in this same manufacturing concern, and in 
the course of his employment John is injured 
by another employee, who is a fellow servant 
in the same department in the same establish- 
ment, John may be injured either by negli- 
gence, willful or otherwise, on the part of 
the other employee. John brought suit 
against James, the principal, to recover dam- 
ages, for his personal injury, sustained, while 
employed by James. In this case the court 
would hold, that the fellow servant rule 
would apply, and the rule is as follows: The 
principal will not be held liable in damages, 
where one fellow servant causes injury to 
another fellow servant. Because of negli- 
gence, eitl\|Br willful on the part of one of 
the fellow servants, or unwillful, or because 
of contributory negligence, on the part of 
the injured fellow servant. The court, there- 
fore, in this case, held that, John could not 
recover damages against James, the prin- 
cipal. But the court further added, that 
should the principal himself, personally, 
cause injury to one of his servants, as a 
direct result of the principal's own negli- 
gence or intended act, in this event, the In- 
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jured servant or agent, could bring a damage 
suit against the principal and recover, for 
his injuries. The court would further add: 
that in case James, the principal, had del- 
egated the principal's own duties, to a vice- 
principal, by the name of Henry, and Henry 
in the course of his duties, because of his 
own negligence or willful and intentional 
act, injures John. In this case, John could 
bring a suit for damages, against the prin- 
cipal James, for injuries received and that 
the vice-principal Henry, would not be con- 
sidered a fellow servant, according to the 
fellow servant rule. And further, that the 
fellow servant rule, could not be used, as a 
defense by James, the principal, because the 
law states: that a vice-principal with dele- 
gated duties, is not a fellow servant, accord- 
ing to the meaning of the fellow servant rule, 
and that therefore. John the injured servant, 
could collect damages against the principal, 
for the vice-principal's acts, just as though 
the principal, himself, had caused the injury. 

123. Suppose John is an agent for James, 
and Henry is also an agent for James, but 
John works in one department of the con- 
cern, and Henry works in still another de- 
partment, each performing different kinds of 
duties, and while in the course of their em- 
ployment, Henry injures John. John brings 
a damage suit against James, the principal, 
for injuries sustained. During the trial, 
James contends, as a defense, to John's ac- 
tion, that John and Henry are fellow ser- 
vants, and as a result, the fellow servant 
rule would apply. The court would hold in 
this case, that while John and Henry were 
both employed as agents, by the same prin- 
cipal, yet according to the fellow servant 
rule, the court would hold, that they are not 
fellow servants, because, according to the fel- 
low servant rule, to be fellow servants, John 
and Henry, must both be employed in the 
same department, of the concern, and since 
this is not the case here, because John works 
in one department and Henry works in an- 
other department, they are not .fellow ser- 
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vants, and John would be permitted to col- 
lect damages, against James, tlie principal, 
on tbe' ground, tbat the fellow servant rule, 
does not apply, where the servants are em- 
ployed in different departments, of the same 
establishment. In order to be a fellow ser- 
vant, in common with another fellow servant, 
both servants must be employed in the same 
common work, by the same common principal, 
in the same department of the concern. 

124. Suppose John is agent for James, 
and while engaged in this agencyship work, 
John disregards the instruction of James, In 
regard to the method in which, James wanted 
the work performed. As a result, a heavy 
loss resulted to the principal. James brings 
suit against John, his agent, for damages. 
The court would hold that James, the prin- 
cipal, might recover, where the agent dis- 
obeys, detailed instructions of the principal, 
concerning the work to be performed. The 
court would hold, that this same rule would 
Apply, whether John was paid money for his 
agency work, or whether John was simply a 
gratuitous agent. And the court would 
further hold, that the agent, John, must obey 
the principal's instructions, in regard to the 
work to be performed, so long as such work 
is not unlawful or immoraL The court would 
also hold that the agent John, is in duty bound, 
to retain all confidential matters to himself, 
which the principal may divulge to the agent. 
The court would further hold, that In case, 
James, the principal, pays John, his agent, a 
salary, and John made a real estate sale and 
transfer for his principal, John, the agent, 
would not be permitted to make a personal 
profit, on transactions of this nature, when 
such deals are made in the principal's be- 
half. The court would also hold, that the 
agent John, where the employer pays him a 
stipulated salary, the agent will be held, to 
use ordinary care and skill and attention, in 
performing his duties as clerk, the same as 
any ordinary careful person, would use in 
performing the same duties. And the amount 
of care or skill which an agent will be held 
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to use, will depend upon the peculiar nature 
of the duties, which the agencyship contract 
calls for* Suppose John, the agent* in this 
case, when he makes a real estate deal, in 
his principal's behalf, mixes the money from 
the sale of the real estate, with his own 
private funds, the law would hold, that all 
of this money, would belong to James the 
principal, except such moneys as the agent, 
John, could prove to be his own. And in a 
case where John is acting as agent for James, 
John will be obliged to make all communi- 
cations left with him, by third pa'rties, con- 
cerning the business of the principal, to the 
principal. For instance: If Henry, a farmer, 
communicates with John, the agent, telling 
John, that he will sell to James, the prin- 
cipal, one thousand head of sheep, at a cer- 
tain fixed date in the future, according to 
an arrangement, which the principal, him- 
self, had made with the farmer direct, John 
the agent, neglects to inform his principal, 
James, concerning the farmer's communica- 
tion. At a future date, the farmer ships the 
sheep to James. In the meantime, the price 
of sheep has fallen, to a very low margin, 
and James, the principal, refuses to accept 
the sheep, contending that the farmer did not 
notify him, that he accepted James* offer to 
ship the same. The court would hold, in this 
case, that the farmer could bring an action 
against James, and recover on the contract 
price, of the sheep. The court would also 
hold, that the agent, John, was in duty 
bound, in carrying out the instructions of his 
agency, in good faith, to communicate the 
farmer's message to his principal, James, and 
that, for having neglected his duty as agent, 
James the principal, might bring a suit 
against John, and recover any damages, 
which James, the principal, might have suf- 
fered, because John neglected to perform his 
duties, with reasonable care and skill. 

126. Suppose John is the agent of James, 
and while John is engaged within the scope 
of his agency, he engages a team of horses^ 
with which to deliver a half-dozen swine. 
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James instructs John to deliver them as 
quickly as possible, to the neighboring town, 
in order that they might be loaded on a cer- 
tain freight train. John obeys the principal's 
instructions and in so doing, drives very hur- 
riedly. The road however, was very rough, 
and the end of the wagon jarred loose, the 
swine fell out and got into a neighboring 
melon patch, and did considerable damage. 
The injured farmer, brought suit against 
James, for this tort committed, by James's 
agent, against the farmer's melon patch. 
James contended, that he was not liable for 
the torts of his agent, John. The court would 
hold, in this case, that where the agent was 
acting within his authority, as agent, and 
according to the instruction of the principal, 
and in so doing commits a tort against a 
third party, the third party may recover 
damages against a principal, for the tort 
committed by his agent, so long' as the agent 
has authority to act, given him by the prin- 
cipal, or in case the agent performs ids 
agency work, in such a manner as would 
logically follow, naturally, from the authority 
given the agent, by the principal. The court 
would also hold, that in case James, the prin- 
cipal, actually, instructs or permits John, to 
commit a tort against a third party, in this 
case, the principal, James, is plainly liable, 
for the tort committed by the agent, against 
the third innocent party, who is injured. 

126. Suppose John is agent for James, and 
in performing the duties of agencyship, John 
willfully comits a tort against a third party, 
while he is acting, within the scope, of the 
agencyship work. In this case, the court 
would hold, that James, the principal, would 
be* liable to the injured party, for the tort 
committed, by his agent, while the agent was 
acting within the authority granted him, 
even though the agent committed the tort 
willfully. The court would also hold, that 
where John, the agent, committed a tort, 
against a third party, while John was work- 
ing, without the scope of the agencyship con- 
tract, in this case, the principal is not liable, 



for the tort^ wMcli John committed, against 
a third party. 

127. Suppose John, the agent of James, ia 
p^f orming his agency contract, acting within 
the scope of his authority, as agent, commits 
a fraud on a farmer, while the farmer is nego- 
tiating with the principal, through John, the 
agent. In this case, the injured farmer, may 
bring a suit against the principal, and recover 
damages for the fraud perpetrated, on him, 
by the agent, who is performing his work, as 
the agent of James. 

128. Suppose James is engaged in the 
transportation business, and while James runs 
a passenger train, over his railroad line, the 
engineer hurls the passenger train over a 
steep embankment, and a number of pas- 
sengers on the train, are injured. Regarding 
the rights, liability, and duties which James 
would owe the injured passengers, the court 
has said: ''There can be no doubt, that the 
principal will be held liable, in those employ- 
ment^, in which the agent performs, the duty 
of the principal between such third persons, 
the principal, is responsible for. the duty, and 
if he delegates it, to an agent, and the agent 
fails to perform it, it is immaterial, whether 
the failure be accidental or willful, in the 
negligence or in the malice of the agent, the 
contract, of the principal, is ecLually broken in 
the negligent disregard, or tha malicious vio- 
lation, of the duty, of the agent, and the 
principal will be held liable for such neglect 
of duty; whether willful or malicious. And 
where the principal has given the agent a 
very dangerous instrument, with which 
to perform his duties, the principal will 
be obligated for whatsoever use, the agent 
may make with such dangerous instrument, 
oven though the injury happens and the agent 
Intends the act, as a beneficial one to the 
principal, the principal will be obligated just 
the same.'' 

129. Suppose John, a contractor, by trade, 
draws up a contract, to build a twelve-story 
building, for James. The building is to be 
built according to certain architectural de- 
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fllgns. Wliile the contractor is building the 
structure, the agents, which the contractor 
employs, build one side of the building, so 
that one windy afternoon, the side of the 
building fell down, and injured several pedes- 
trians.^ These injured parties bring suit for 
damages, against James, for whom the struc- 
ture was being built. The court in this case 
would hold, that James would not be liable in 
damages, for the injuries sustained by the in- 
jured parties, because a contractor is not an 
agent, of James, and consequently James 
would not be liable, for any torts which were 
committed by any of the agents, of the con- 
tractor. The court would instruct the parties, 
that the injured parties would have a right 
of action only, against the contractor himself, 
or his agents, as the case might be. 

130. Suppose John is the agent of James* 
and as such agent, he makes a contract, with- 
in the scope, of his agency authority, with a 
farmer. According to the terms of the con- 
tract, entered into, by the farmer, through the 
agent, with the principal, at a future date, 
the farmer contracts to make delivery of cer- 
tain sheep. The day of delivery arrives, the 
farmer does not ship the sheep. The farmer 
contends, that he made the contract with the 
agent and that James the principal could not 
hold the farmer to this contract. The court 
would hold, in this case, that the principal 
could hold the farmer to this contract, which 
the farmer made with the agent, because the 
agent acted within the scope of his authority 
in his principal's behalf. The court would 
also say, that when a third party makes a 
contract with an agent, it is the duty, of such 
third party, to ascertain, what the authority 
of the agent really is, and in thus ascertain- 
ing the agent's authority, the third party will 
discover, that the authority of the agent, 
will be comprised of such acts, as have ac- 
tually been conferred upon the agent, by the 
principal, either through the written contract, 
of agency, or by implication. The agent's au- 
thority, will also consist, in such incidental 
powers or privileges, which naturally, will be 
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necessary in performing, any particular duty, 
or class of duties. We also discover, tliat the 
agent's authority, will be composed of such 
further acts, word, or conduct, as might be in- 
terpreted, or gathered from the acts, words, 
and demeanor, of the principal, for wl^m the 
agent is employed. In this same case, if 
John, the agent, makes a contract with the 
farmer, and in executing this contract, John 
acts without the scope of his agency author- 
ity. The principal refuses, to accept the con- 
tract, and the farmer is injured. The farmer 
brings a suit against James, the principaL 
The court would hold, in this case, that, John 
acted without his authority, and that the prin- 
cipal, James, would not be liable in damages, 
to the farmer, for injuries which the farmer 
had sustained, as a result of making this con- 
tract with the agent. Because the law re- 
quires, that when a third party makes a con- 
tract through an agent, such third party is 
required to ascertain what the agent's au- 
thority, really is. Such third party, will act 
at his own peril, if he makes a contract 
through an agent and does not ascertain 
what the scope of the agent's authority 
really is. 

131. Suppose John the agent, of James, 
enters into a contract, with a farmer, to buy 
a carload of sheep. The agent, John, makes 
this contract, with the farmer in his own 
name, and thus does not disclose the name of 
his principal. In this particular transaction, 
James acts in the capacity of an undisclosed 
principal. The farmer ships the sheep, John 
sells the carload, and turns the money over to 
James. The farmer is unable to collect the 
sale price of the sheep from John. Some- 
time later, he discovers that James is an un- 
disclosed principal. Immediately, the farmer 
brings suit against James as an undisclosed 
principal. The court would hold, in this 
case, that, the farmer, could hold James, 
responsible for the debt, as an undisclosed 
principal. The court would further express 
itself, in this case, to the effect: that, in case 
John, had entered into a sealed contract, with 
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tills same farmer, not disclosing Ms principal, 
and tlie farmer afterwards discovers, that 
Jolin, the agent, made the sealed contract, in 
his own name, for an imdisclosed principal. 
The farmer afterward, brought suit against 
the undisclosed principal, James. The court 
would hold, that, the farmer could not bring 
suit against James, the undisclosed principal, 
and thus collect the debt, where the farmer 
had entered into a sealed contract, with the 
agent, John, in John's own name. In the 
first part of this case, where the farmer 
enters into the contract, with John, for his 
undisclosed principal, James, and the farmer 
made the contract with John, in John's own 
name, the court would hold, that, in this case, 
the farmer might bring an action to collect 
the debt, either, against John, the agent, 
personally, or against the undisclosed prin- 
cipal, James, because, the first contract was 
not made under seal, in the agent's own 
name. But the farmer could not bring a suit 
against both parties, John, the agent, and 
James, the' principal, in the same action, to 
collect the debt, for the sale of the sheep. 

132. In the law of agency, when notice 
is given, to an agent, and this notice pertains 
to a matter, which comes within the scope 
of the agent's authority, the agent is obliged 
to call the principal's attention to the notice. 
The law presumes, that where notice is given 
to an agent, the principal is presumed, to 
have been given the notice, even though the 
agent himself, actually fails to bring the no- 
tice to the attention of his principal. In case, 
John enters into an agency contract, with 
James, and this agency contract, gives John, 
the agent, authority to appoint sub-agents. 
If any outside party, in this case, gives no- 
tice to a sub-agent, the court would hold, 
that such notice to the sub-agent, will be 
notice to tl'e principal, who hired the agent 
and made an agency contract with him, which 
In turn by its terms, gave the agent, John, 
authority to appoint sub-agents. 

133. Suppose John enters into an agency 
contract with James. John acts without the 
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scope of his authority, and enters into a con- 
tract with a farmer, whereby, John pays to 
the f a^hner, a certain amount of wheat, there- 
by injuring the principal, James. The farmer 
does not know that John, in paying for this 
wheat, acts without the scope of his authority. 
In this case the court would hold that James, 
the principal, might bring an action against 
the farmer, and thus secure back the wheat, 
which John had paid the farmer, while acting 
without the scope of his authority, as agent. 
Suppose John, the agent of James, acted 
without the scope of his authority, as agent, 
and took five hundred dollars worth of postage 
stamps, and gave these postage stamps, to a 
farmer, to pay a personal debt, which John 
owed the farmer. The principal discovers 
this, and brings an action against the farmer, * 
to recover back, the stamps which his agent, 
John, converted. The court would hold, in 
this case, that even though the farmer, was 
innocent, in accepting these stamps, from 
John, not knowing where John got them, the 
principal, James, would be permitted to re- 
cover back from the farmer, these stamps, 
which John had converted. Suppose further, 
that John, the agent, converts these same post- 
age stamps, from his principal, James; and 
John sells these postage stamps, to Henry, in 
order to secure money, with which to pay a 
personal debt to a farmer. James brings suit 
against Henry, to recover back the stamps. 
The court wold hold, that, even though Henry 
acted in good faith, in buying the stamps of 
John, nevertheless, James could recover back 
the stamps, so converted by John, and sold 
to Henry. Suppose that instead of convert- 
ing stamps, John converts, a negotiable in- 
strument, payable to bearer, from James, his 
principaL John, then sells this negotiable 
instrument to the farmer. James brings a 
suit against the farmer, to recover back the 
negotiable instrument, which John sold to 
him. In this case the court would hold, that 
James could not recover back the negotiable 
instrument, from the farmer, because, where 
currency or a negotiable instrument payable 
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to bearer, comes into possession of a tliird 
party, wlio purcliases tlie same, without no- 
tice, title passes at once, upon delivery, to 
the farmer, and James, the principal, will not 
be permitted, to recover back, the currency 
or instrument from the farmer* Why does 
title pass to the property converted to the 
farmer, in the case of currency, or negotiable 
instruments, and not in the case of postage 
stamps, wheat, flour, or any other commodity 
of similar nature, which may be converted, by 
an agent, and purchased by a third party, in 
good faith, for value and without notice? 
Answer: When an agent converts stamps, 
wheat, or any other commodity, and delivers 
the same to a third innocent party, the agent 
does not have any title in these commodities^ 
and therefore, the agent cannot give to the 
third party, any greater title, than he, himself 
possesses. This is why the principal can re- 
cover back these commodities from the 
farmer; when the agent converts the currency 
or a negotiable instrument, from his principal, 
and delivers this currency or this negotiable 
Instrument, to the farmer, title at once 
passes to the farmer, upon delivery. There- 
fore, you see, the farmer has actually re- 
ceived, a perfect title, in the case of cur- 
rency, or a negotiable instrument, and not in 
the case of a sack of wheat, or any other 
similar commodity, and this is why, the prin- 
cipal, James, cannot recover back from, the 
farmer, currency, or a negotiable instrument^ 
where the title has already passed to the 
farmer, upon delivery, and without notice. 

134. Suppose John is the agent of James, 
and while acting within the scope of his 
authority, as agent, John has a transaction 
in the name of his principal, with the fanner, 
while completing this business transaction, 
the agent, John pays the farmer too much 
money, either through a mistake of fact, 
duress or fraud, and the farmer keeps this 
money, and refuses to pay it back to James, 
the principal. James brings suit against the 
farmer. The court would hold, that James, 
the principal, would be entitled to recover 
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back money, so mispaid the fanner, by Ills 
agent John, where the farmer has been over- 
paid the money, by virtue of a mistake of 
fact, duress or fraud. 

136. Suppose that John is the agent of 
James, and 'as such agent, John drives a 
delivery wagon, delivering groceries, to 
Henry's house. In delivering the groceries, 
John goes into the kitchen, and knocks off of 
the table a very valuable piece of cut glass, 
now John may do this either accidentally, 
maliciously, negligently, or as a result of 
having followed his principal's advice and in- 
struction. In any one of these instances, the 
third injured party, may bring an action, 
against the agent, personally, and the court 
would hold, that the agent Is personally liable 
in damages, for any torts, which he commits. 
The court would further hold, that : ' ' An agent 
is responsible to third parties for any negli- 
gence in the performance of duties, devolv- 
ing upon him, purely from his agency, since 
he cannot, as agent, be subjected to any obli- 
gations toward third parties, other than 
those of his principal." And the court would 
hold, that where James, the principal. In- 
structed John, to commit a tort against a 
third party, in this case, the Injured party 
might bring an action against either John, or 
James, his principal 

136. Suppose John is the agent of James, 
and as such, John acts without authority of 
his agency, and he thereby injured the farmer, 
who does business with him. The farmer 
brings suit against John, the agent. The 
court would hold, that the farmer could col- 
lect, in a suit for damages. Also the court 
would hold, that the agent would be per- 
sonally liable, for entering into any unauthor- 
ized contracts, not within the scope of his 
agency authority. Also the agent would be 
held liable, for any contracts, which he makes 
in his own name, for an undisclosed principal, 
and the agent will be held liable, in quasi- 
contractual obligation. In any case, where 
the agent, through a mistake of fact, 
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charges a customer too much money for the 
commodities sold, in behalf of his principal. 

137. Suppose John is the agent of James, 
and while acting in the scope of his authority, 
as agent, John tries to perfect a contract with 
a farmer, in his principal's behalf. While the 
business transaction is taking place, the 
farmer injures the agent, John. John sues 
the farmer. The court would hold that the 
farmer is personally liable to John, for any 
tort which he may have committed, against 
John, the agent, even though John was acting 
as agent, for his principal, James. 

TORTS. 

138. The study of law, is divided into two 
parts; rights and wrongs. A tort is a wrong, 
committed against an individual, or against 
some of his property rights. For example: 
John hits James. John is said to have com- 
mitted a tort against James. John breaks a 
window, in James's . house, by throwing a 
stone, either intentionally, or accidentally; 
this is a tort, against James's property. John 
calls James a thief, in the presence of some 
of James' creditors; this is a tort, because 
John has injured the credit of James, or the 
reputation of James, if John cannot ^rove 
that James is a thief. 

139. Suppose John, hits James. This is a 
tort. Suppose John, shoots James with a re- 
volver, and kills him. This is a crime. If we 
study these two illustrations, very closely, 
we will ascertain, that, when John hit James, 
with his fist, the blow only affected James, 
himself, personally. Whereas in the case 
where John shot James, and killed him, 
this is a crime, and this act of John, not only 
affected, just James himself, personally, but 
it also affected the entire society or commu- 
nity, or public at large; because, John might 
shoot somebody else. People would be afraid 
to live near John, -because he took James' 
life, he might take somebody's else Ufe. 
Therefore, when a crime is committed, the re- 
sults of the crime affect everybody, but in 
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the case of a tort, where John hits James 
with his fist, this act only affects James. So 
this is the distinction between a tort and a 
crime. When John commits a tort against 
James, by hitting James, with his fist, James 
may bring a tort act for damages, against 
John. Thus you see, that money is the basis 
for adjusting damages in tort actions, but 
when John commits a crime by killing James, 
the public at large, or the state prosecutes 
John, and John will either go to the peniten- 
tiary, or in states where capital punishment 
is in vogue, he may be hanged, or electro- 
cuted, as the case may be. Thus we see, that 
money is not the basis for damages, where 
one party commits a crime, against another. 
In the category of crimes, are the following: 
Murder, larceny, arson, and burglary. All of 
these offenses, you will readily appreciate, af- 
fect the public at large, and not only the indi- 
vidual when they are committed. 

140. In the law of torts, we have what is 
known as, trespass. Instead of giving a defi- 
nition of trespass, I will give the following 
illustrations: Suppose John, actually hits 
James with his fist, so that John's person 
actually comes into contact with James's per- 
son. In this case, we have what is known as 
trespass, in the form of a battery. Suppose 
John held his fist in the air, in preparation 
to strike James, John is close enough so that 
he can strike James, and also John has the 
apparent physical ability, to strike James, 
but John holds his fists in the attitude of 
striking, but he does not actually strike 
James; this is what we call a trespass, in 
the form of an assault. Suppose John, puts 
dynamite all round James' house, and in- 
structs James that if he comes out of the 
house this dynamite will be discharged. In 
this case we have, a trespass in the form of 
what is called imprisonment. This latter tsrpe 
of trespass, takes away the personal liberty 
of James. Now all of these diJBferent forms of 
trespass are classified under that term, tort. 
So therefore, you will see, that whUe a bat- 
tery, and assault, and imprisonment, are all a 
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form of trespass, at tlie same time, they are 
all torts, and a tort action, may be brought 
for damages, against any person, or persons 
who commit, any one of the above tres- 
passes againsjb another party; with this ex- 
ception; that in the case of a man defend- 
ing himself, in self-defense who commits one 
of these acts, an action for tort, will not lie 
against him. There are a few other excep- 
tions not worthy, of mention, however, here, 
at this time. 

141 Under the subject matter of trespass, 
if John walks on James' cornfield, John 
would be said, to have committed a. trespass, 
against the real property of James. ^In order 
to have a trespass against real property, the 
act of touching the property, must be inten- 
tional, or by virtue of negligence, or by some 
act of the party, who goes upon the land. 

142. Suppose John, takes James' overcoat. 
This is a trespass, against personal property. 
Suppose John, cuts the overcoat to pieces, or 
completely burns it up, or continually keeps 
the ovetcoat, in his possession. In all these 
cases, John would have committed a trespass, 
against the personal property of James. Thus 
we see a trespass, may be committed, either, 
against a person; real property; such as li^^nd, 
etc., and also, against personal property. 

143. Suppose John, who was flying an air- 
ship, happened to be flying along a public 
highway, suddenly there came up a very 
strong wind, and against John's highest en- 
deavor, to avoid flying over another's prop- 
erty, the wind blew his airship over into 
James' pasture, and the machine struck the 
ground, tore up a bunch of sod, before John 
could get it under control again and get it 
back on the highway. Clearly, John has 
committed a trespass against James' prop- 
erty. The court would hold, that this tres- 
pass in view of its purely being accidental, 
and unintentionally committed on the part of 
John, would be excused, where John used ex- 
traordinary endeavor to avoid committing the 
trespass. In this case John was performing 
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a lawful act, because he liad a right to fly his 
machine. But, suppose John hit James in the 
face, unintentionally, this would be a trespass, 
because John would have committed an un- 
lawful act, the act of hitting James in the 
face, was in itself unlawful. Tlieref ore, John 
had committed a tort, known as trespass, and 
James could bring an action for assault and 
battery, and the court would find for James in 
this case, because striking anyone in the face, 
is an unlawful act and would be a breach of 
the peace. 

144. Suppose John, in digging a cellar, by 
mistake, . digs away some of James' lot, 
thinking 'he is on his own lot. James brings 
an action for trespass, against real property. 
The court would hold that John would be 
liable for damages, because, when he removed 
the soil from James' lot, this was a volun- 
tary, intentional act, to remove the dirt, even 
though it was performed by John, as a result 
of a mistake, In regard to the title or boun- 
dary of his own lot. Suppose John, who is 
cutting down trees on his own lot, by mistake, 
cuts down trees from James' lot. The court 
would hold in this case, that James would be 
permitted to bring suit for damages, in an 
action, for trespass, against personal prop- 
erty,* because John intentionally, has cut down 
the trees, >3ven though there was a mistake, 
as to how far, John's land extended, and 
John would not be excused from having com- 
mitted the trespass. 

145. Suppose John is working, cutting hay 
in his meadow. While John is so engaged, 
James comes up to John in the field, and 
James starts to argue with John. During the 
argument, James picks up a rock, intending 
to strike John. In this caso, John, in self- 
defense, strikes James in the face and knocks 
him down. James afterwards, brings an 
action against John, for assault and battery. 
The court in this case, would hold, that where 
John was defending his person, or his real 
property, or chattels, that John would not be 
liable in trespass^ for having hit James In 
self-defense. The court would further hold 
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that John in acting in self-defense, would not 
have to wait, until James actually committed 
a battery against John, before John began 
defending himself. But the court would say 
that John had a right to act in self-defense, 
at the very moment that the battery is at- 
tempted, by James. The court wdHld also hold, 
that in case James, and a party of other char- 
acters, took John by surprise, and as a result 
of the weapons, that James and the other 
characters carried, and because of their ac- 
tions, toward John, John's life was in peril. 
It was impossible, for John to make his get- 
away in safety. In self-defense, forced upon 
John, John killed James and one of the other 
characters. The court would hold, in this case, 
that John would be excused from killing 
James and the other character, while acting 
in self-defense for the preservation of his 
own life. But the court would further add, 
that, John would not be permitted to kill 
James and one of the other characters, while 
in defense of John's personal or real prop- 
erty, except it was vitally necessary for John 
to protect his home, when James and his 
characters made an attack upon John's home. 

146. Suppose John is under age, and as a. 
minor, while John is playing, he commits a 
trespass against James' property. James 
brings suit against the father of John, for 
damages, for trespass, the minor has com- 
mitted, against James' property. The court 
would hold, in this case, that James could not 
hold the parents liable in damages, for any 
tort, which John, the minor son, had com- 
mitted, unless the minor committed the tres- 
pass while he was acting, as agent, for his 
father, and acting within the scope of the 
authority, as agent for his father. The court 
also held, that if a person were insane, or 
drunk, from intoxication, and while in this 
condition, committed a tort, such person would 
be held liable for his tort. The minor, John, 
in the above case, could be held liable for 
his own tort committed against James, but 
the father would not be held liable. 

147. Suppose John is arrested by an of- 
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ficer, and the process, or the written instru- 
ment, calling for the arrest of John, seems to 
be perfectly regular on its face, and the court, 
that issued the process, or the instrument 
for the arrest of John, was a court of proper 
jurisdiction, but the process or instrument 
itself, was not perfectly valid, and John is 
arrested. John brings an action in damages, 
in trespass, against the officer, who served 
the process or instnunent on John, and thus 
caused John's unlawful arrest. The court 
would hold, in this case, that so long as the 
instrument was apparently vaUd on its face, 
the officer could not be held for damages, in 
trespass, by John. But the court would hold, 
In the above case, that, if John was arrested 
by an officer, serving a process or instrument, 
which on its face, was not valid, in this case, 
John could bring a suit for damages, against 
the officer, for unlawful arrest, and thus se- 
cure damages, against the officer, who served 
the instrument or process. The court, in this 
case would hold, that an officer, who is serving 
a valid criminal process, might break into a 
man's house, for the purpose of serving the 
process, and the officer would be free from 
arrest, for an action of trespass. But this 
same officer, if he is serving a process or in- 
strument, on a party, In the case of a civil 
suit, and in order to get service on the party, 
the officer breaks Into the house, of that party, 
tn this case, the officer would be liable for 
damages. In an action against the officer, for 
trespass, for entering the injured parties' 
house. In a suit, brought by the Injured party, 
against the officer. 

148. A private nuisance is "Anything 
done to hurt or to the annoyance, of the 
lands of another, and not amounting to a 
trespass." Suppose John has an apartment 
house, full of tenants, and James, who Uves 
next door to John's apartment house, converts 
his private dwelling house into a factory. In 
the process of manufacturing, In this house, 
noisy machinery, is kept going night and day, 
by James, so that, It becomes a private nid- 
sauce, to John and his tenants, in the apart- 
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ment house. In tMs case, John, could enter 
James' factoiy, and if he could remove the 
nuisance peaceably, James could not bring an 
action against John for trespass, in having 
entered the house, converted into a factory. 
If John, however, could not remove the pri- 
vate nuisance peaceably, then John could 
request a court of equity, to issue an injunc- 
tion, against James, restraining him, from 
continuing the private nuisance. 

149. Suppose John takes James' boat and 
uses it. While he uses the boat, John breaks 
the oars. James may bring a suit in tres- 
pass, for damages against John, for the in- 
jury, which John caused James, by breakmg 
the oars, to James' boat, and judgment would 
be rendered in James' behalf. The court 
would hold that, in every. action for trespass, 
where a judgment is entered against the de*- 
f endant, the plaintiff will be permitted, to re- 
cover damages, only for the injury actually 
committed against the thing, itself, and the 
thing itself, may be, either, an individual, 
real property, or personal property. Suppose 
in this case, James, instead of bringing an 
action for trespass, brings an action against 
John in trover, for conversion, by John, of 
James' boat. The court in this case, would 
hold, that, where an action is brought by 
James, in trover, for conversion, and judg- 
ment is given to James, against John, the 
amount of damages to be awarded James, 
will not be for the injury which James has 
suffered, because of the oars, which John has 
broken; but instead, the amount of the judg- 
ment would be for the entire value of both 
the boat and the oars, which John converted 
to his own use; and when judgment for the 
full amount, has been rendered James, the 
personal property, in this case, a boat, would 
be considered to belong to Jobn, and not any 
longer to be the property of James. So 
when an action is brought in trover, for con- 
version, the plaintiff will not be permitted 
to retain the personal property so converted. 
An action in trover, for conversion, can only 
be brought where the article converted, is 
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personal property. Thus the distinction be- 
tween an action in trespass, and an action in 
trover, for conversion, is as follows: An ac- 
tion in trespass, may be instituted, where the 
subject matter of the suit, is either, real 
property, personal property, or the person, 
of an individual; and in every action in 
trespass, the plaintiff, or injured party, al- 
ways retains the property, real or personal, 
so injured, as a result of the trespass. 
Whereas, in the case of an action brought 
in trover, for conversion, the subject mat- 
ter of the action must always be personal 
property, and the personal property, itself, 
becomes the property of the defendant, or the 
party who did the converting. One more dis- 
tinction, in an action in trover, for conver- 
sion, the damage awarded to the plaintiff, 
is always for the entire value of the personal 
property, and never for just the amount of 
the injury done the personal proi>erty, itself, 
by being so converted. In every conversion, 
the party who converts the personal property, 
and unless the party actually has under his 
control, or in his possession the personal 
property, there can never be, a conversion of 
that property. Also that the party, who con- 
verts the personal property, must do the act 
intentionally, either to withhold the same, 
from the rightful owner, or for the purpose 
of keeping the property in his control, or pos- 
session. Otherwise, there can be no conver- 
sioh, and no action in trover. An action in 
trover, only lies according to common law, 
for the act of conversion. An action in 
trover, for conversion, will not lie where the 
subject matter of the suit, is real property. 

150. Suppose John goes into the woods 
and takes a rabbit, out of a trap, which be- 
longs to James, and converts, the rabbit to 
his own use. When he arrives home, he 
decided to return the rabbit to James, and 
he actually does return the rabbit, so con- 
verted to James. In this case, James might 
still bring action in trover, for conversion, 
against John, even though James, willfully 
and intentionally accepts the rabbit, which 
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John returns to Mm. In this case, tlie court 
would take Into consideration, however, the 
fact that John returned the rabbit to James, 
and the damages against John, in a suit 
brought by James, would be mitigated, when 
the court awarded damage, in James' behalf. 

151. Suppose John takes some wheat, 
which belongs to James, and converts the 
same to his own use, making flour out of 
the wheat, and in turn bread out of the 
flour. Clearly, in this case, John has con- 
verted James' wheat, and by additional 
labors, has changed the nature of the prop- 
erty, so converted. In this case, James 
could bring an action in trover, for conver- 
sion, against John, and receive damages, for 
the value of the wheat, as wheat only, and 
not for the increased value of the wheat, in 
its transformed condition, into the form of 
bread. 

152. Suppose John calls on a merchant, 
for the purpose of buying a piano, John 
picks out a piano, and asks to have this 
charged, to his account. Before the mer- 
chant grants this charge, the merchant in- 
quires of John, whether he has any prop- 
erty. John, knowingly and intentionally, and 
with the idea of deceiving the merchant, for 
the purpose of having the piano account 
charged, tells the merchant, that he owns a 
house and lot. As a result, of this untruthful 
statement, made by John, to the merchant, 
John knows that the statement is untrue. 
The merchant grants the charge, upon the 
basis of John's statement, that John owned 
real property. The merchant acted on this 
untruthful statement of John and delivered 
the piano. John afterward sold the piano, 
and the merchant was unable to collect the 
sale price of the piano from John. The mer- 
chant brings a suit against John, on the 
ground of deceit. The court would hold that 
the merchant could recover damages, from 
John in an action for deceit, according to the 
above stated facts. 

158. Suppose John, intentionally, puts 
deadly poison in an orange, and gives it to 
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James, witli the intention of poisoning James. 
Henry came to see James that evening, and 
James gave this orange to Henry. Shortly 
afterwards, Henry died, in James' house, 
from the effects of having eaten the orange. 
In this case, John would be guilty of killing 
Henry, where he only intended to kill James, 
because John would be responsible for any 
intentional torts, which he commits. In this 
case, John started the machinery in motion, 
with which he intended to kill James, but 
instead he killed Henry, and the court would 
hold John responsible. 

154. When an action is brought for dam- 
ages, against another party, on the ground of 
negligence, the party who brings the action 
must allege in his petition, that the defend- 
ant has violated or neglected, to use care and 
diligence, in carrying out a duty, or responsi- 
bility, which said defendant owes to the 
plaintiff. In order that the plaintiff's peti- 
tion be good, it should state or allege, that 
the defendant owes the plaintiff a certain 
duty, or obligation, and also that the defend- 
ant has violated this duty or obligation to- 
ward the plaintiff. The defendant must use 
ordinary care in carrying out the duty or 
obligation owed the plaintiff, in accordance 
with the peculiarities of the case. The 
plaintiff must allege, also, in his petition, 
that his injuries sustained have been caused 
as a direct result, of the defendant's negli- 
gence, in not using ordinary care, in carrying 
out the duties or obligations, which the de- 
fendant owed the plaintiff. This is the law, 
according to the law of torts. 

155. Suppose John takes his family for a 
ride. After they have driven into the coun- 
try ten miles, they stop on a river bank, 
along which the road runs, near a railroad 
bridge, which crosses the road, over a trestle- 
like bridge. John builds a fire to fry some 
chickens. After they have eaten their lunch, 
they return home; meanwhile a slight wind 
comes up, and fans these coals, of the fire 
which John had made, into flames. Some dry 
grass, immediately contingent, to where the 

98 



fire was built, catclies fire, and bums up to 
the railroad bridge, and as a natural and 
direct result and consequence of tlie original 
fire, wbicb John started, the wooden railroad 
bridge bums. That evening a freight train 
comes along the track, the bridge gave away, 
and several box cars were hurled into the 
river, (and the contents therein were all 
destroyed. The railroad company brings an 
action in damages, for tort, against John, 
making as a basis for their suit, the natural 
and proximate consequence rule. The court 
would hold in this case, that John would be 
held liable, in this tort action for damages, 
where the injury or damages done the rail- 
road company, is a natural and proximate 
result of John's negUgent act, even though 
John never intended to bum the bridge, 
nevertheless, John's negligence contributed 
directly and naturally to the burning of the 
bridge. The court further ruled, that John 
would be held responsible for a tort action 
in damages, for all natural and probable con- 
sequences, of John's negligent act, In not 
having put out the fire, which he started. 
The court would hold, that 'John would not 
be held liable, if the burning of the bridge 
had not been caused by the natural and prox- 
imate result of John's negligent act. John 
would also not be liable for this tort, if the 
bridge had been caused to bum by the un- 
natural and remote consequence of John's 
having built the fire. For instance, suppose 
John had carried all the wood there and piled 
it up ready to build a fire, and put kerosene 
on the wood, so as to make it bum rapidly. 
John left the pile in this condition. Later 
some tramps came wandering by and lighted 
this pile of wood, for their own convenience, 
and the above results happened. That is, the 
bridge burned because of this fire. In this 
case, the court would hold, that the railroad 
company could not bring a damage suit, in 
tort, against John for having burned the 
bridge, because, John's acts, which he com- 
mitted In piling on the wood and putting on 
the kerosene, was an unnatural and remote 

99 



cause of the bridge, liaving burned and con- 
sequently, the tramps would be held respon- 
sible, in damages and not John. If John 
had acted concurrently with the tramps, and 
as a result of John's negligent act, helped 
to bum the bridge. In this case, the rail- 
road company could hold John for damages. 
For example: Suppose John, after he had 
piled the wood up, and put the kerosene on 
the wood, gave a tramp a match, and told 
the tramp to light the wood and build a fire. 
As a result of the 'tramp having lighted the 
fire, himself, the bridge burned, as a direct re- 
sult of the fire. In this case, the court would 
hold, that even though John, himself, did not 
light the fire, nevertheless, John acted con- 
currently with the tramp, in having assisted, 
in setting the machinery in motion, which 
resulted in destroying the bridge and as a 
natural and probable consequence of John's 
concurrent action, with the tramp, the rail- 
road company was injured, then they might 
bring an action, for damages in tort, against 
John, and recover. 

156. Suppose in this same case, where 
John started the fire, which burned the rail- 
road bridge, that the foreman of the railroad 
section gang, had discovered the bridge in 
this condition, but the foreman neglected to 
notify the dispatch office of the railroad com- 
pany, and several hours later the freight 
train came by, and as a result of the bridge 
having burned, several of the freight cars 
were damaged. In this case, the court would 
hold, that the railroad company could not 
hold John for damages, in tort, because the 
railroad company did not use ordinary care, 
in protecting themselves against this wreck, 
because the agent for the railroad company, 
was negligent in not having notified the rail- 
road company of the condition of the bridge, 
in due time, to have avoided the wreck. In 
this case, the court would hold, that the rail- 
road company, because of its contributory 
negligence, would relieve John of his liabil- 
ity, for the wrecked freight train. But the 
court, of course, would hold that the raH- 
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road company coiad sue John, in tort action 
for damage, and recover against John, for 
damage done the bridge, itself. 

157. Suppose John is the chauffeur of 
James, and while John is driving James' 
automobile, John skids his machine into a 
machine belonging to Henry. Henry was 
using due care, in driving his own car, and 
as a result of the negligence of the chaitf- 
feur, Henry's car is damaged. Henry brings 
and action in tort for damages against James. 
The court would hold, in this case, that Henry 
would be permitted to recover damages, in 
a suit against James, the principal of John, 
while John was acting in the scope of his 
authority, as chauffeur, for James. The court 
would hold that the negligent act of John, 
the chauffeur of James, would be imputed, to 
James the principal, and Henry would be 
permitted to recover damages. In this same 
case, suppose Henry, himself, in driving his 
car which was injured, was negligent, the 
court would not permit Henry to recover 
damages, in an action of tort, against James, 
because of Henry's contributory negligence, 
in having directly caused the damage to his 
own machine, because of his own negligence, 
and James would be relieved. 

158. Suppose John goes to the garage of 
James, and hires an automobile and chauf- 
feur, to drive him to Lincoln, to a football 
game, and return to Omaha. But John, in- 
stead of stopping at the football game tn 
Lincoln, directs the chauffeur to drive him 
to Grand Island, and between Lincoln and 
Grand Island, an automobile accident hap- 
pens, and the automobile is damaged. James, 
the owner of the automobile, brings a suit 
against John, in tort, for damages done to 
the automobile. The court would hold in this 
case, that John, while he was driving between 
Lincoln and Grand Island, was in unlawful 
possession of the machine, and James would 
be permitted to recover against John, even 
though John did not cause the accident. In 
this case, the court would hold that while 
John was in unlawful possession of the an- 
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tomobile, driving between Iiincoln and Orand 
Island, the minute Jolin left Lincoln, on bis 
way to Grand Island, Jobn at once became 
an insurer of the machine, which belonged 
to James. Because John was in unlawful 
possession of the car, and John would be 
liable for all damages caused the machine, 
while in the unlawful possession of the same. 

159. Suppose John builds a fire in his store 
building, and a fire breaks out in the build- 
ing, which bums the entire block, consisting 
of a number of stores, which belonged to 
other people. The common law would hold 
John responsible for damages, in tort, for all 
of the property so damaged. But according 
to the modern law, unless John was negligent 
in having caused the fire, he would not be 
held responsible for damages, in a tort ac- 
tion, for the property of the other parties 
burned, as a direct result of the fire, which 
John started, in his own building. 

160. - Suppose John has a number of fine 
horses. One of the horses gets loose, and 
strays to James' field, eats considerable of 
the oats belonging to James. James brings 
an action in tort for damages, against John, 
the owner of the horse. The court would 
hold, that James may recover against John, 
for 'the damage done, even though John, him- 
self, was not at all negligent, in permitting 
the horse to get away from his own property. 
In another case, suppose John has a fine 
bunch of fatted calves, and while driving 
these to market one of the calves strays from 
the highway without any negligence on the 
part of John, and the calf walks into a coun- 
try grocery store, along the highway, doing 
considerable damage in the store. The store- 
keeper brings an action in tort for damages 
p era Inst John. In this case, the court would 
hod, that the storekeeper could not recover 
damages against John, because John had a 
perfect right to drive his calves along the 
public highway, and while doing so, John was 
not committing a trespass, and, therefore, 
John was not liable in damages. 
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161. Suppose John is organizing a bank, 
in the state of Nebraska, and while organ- 
izing this bank, he secures subscription to all 
of the shares of stock. After the cashier 
has signed his subscription, and just before 
he pays the money in on the subscription, 
he talks with the secretary of the state bank- 
hig board. The secretary of the state bank- 
ing board, tells the cashier, that he would 
not grant a charter to any bank, that John 
had anything to do with. Now the laws of 
the state of Nebraska provided, that the state 
banking board, must grant a charter to any 
group of citizens in that state, who can 
.qualify as to residence, and who bring to the 
state banking board, the required amount of 
capital, to start a bank in any particular 
town, in the state, according to the state 
banking laws. After the secretary of the 
state banking board, tells the pashier that he 
would not grant a charter to any bank, with 
which John had anything to do, the cashier 
refuses tr pay his money on the subscription, 
for the organization of the bank, and John 
is unable to proceed farther with the organ- 
ization of this bank, and has expended con- 
siderable money for printing, railroad and 
sundry expenses. John brings a suit for 
damages against the secretary of the state 
banking board, and the court would hold that 
John would be permitted to recover damages 
against the secretary, of the state banking 
board. 

162. Suppose John makes a defamatory 
remark against James, intending to either in- 
jure or disgrace James or to bring James into 
contempt or ridicule. James would be per- 
mitted to bring an action against John, for 
defamation of character, if the statement -so 
made is untrue. Defamation may be in the 
form of libel or slander, if the defamation 
be written or printed, it is what we call libeL 
If, on the other hand, the defamatory re- 
marks be published or circulated, orally, or 
in an unwritten form, then this kind of de- 
famation is what we call slander. And if the 
libel or the slander be caused as a result of 
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negligence or as a result of a wilful. Inten- 
tional act, the party, against whom the libel 
or slander is directed, may bring an action 
in tort, for damages or injuries sustained, as 
a result of the libel or the slander, against 
the party who committed the libel or slander. 
In case of libel, the libeled party does not 
need to prove, that he has been injured. In 
the case of slander, the party who has been 
slandered must prove the damages, which he 
has actually suffered or sustained. The party 
slandered will be permitted, to bring a suit 
in damages in the above cases, provided the 
party who makes the libelous or slanderous 
remark, cannot actually prove, that such re- 
marks are true. 

163. Suppose John is engaged to be mar- 
ried to a young lady, and James tells John, 
that this particular girl, had a child with a 
third party by the name of Henry, as a result 
of this remark John breaks off the engage- 
ment, and refuses to marry the girl. The 
girl brings an action against James. The 
court would hold, that "The action lies here 
for a woman not married cannot by intend- 
ment, have so great advancement, as by her 
marriage, whereby she is sure of maintenance 
for life, or during her marriage, and dower 
or other benefits, which the temporal law 
gives, by reason of her marriage; and there- 
fore, by this slander, she is greatly prej- 
udiced, in that which is to be her temporal 
advancement, for which, it is reason, to give 
her remedy, by way of action at common 
law, and the man who thus slandered her will 
be held liable in damages." This action will 
lie and damages will be awarded the girl 
provided James cannot prove his statement, 
which he made to John. 

164. Suppose John, has a daughter or a 
servant, employed in his home, and James 
injures the daughter or servant. John brings 
an action against James. In this case, the 
court would hold, that John would have a 
perf elct right, in suit for damages against 
James, to recover for the loss of the seorvlces 
of the daughter or the servant. Also dam- 
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ages for any mental suffering or angulsli, 
wliicli Jolin lias suffered, because of James' 
action. Suppose James entices away, the 
wife of John, and as a result of James' plead- 
ings with the wife, the woman leaves John's 
home. John brings an action against James. 
The court would permit John to recover from 
James, the value of the affection, and any 
anguish or mental suffering, which John has 
suffered, will be taken into consideration by 
the court, when the court awards damages 
for John against James. 

165. Suppose James has a criminal con- 
versation with John's wife, and James has 
improper relation with the wife of John. In 
this case, the husband, John, may bring an 
action for damages against James, and John 
will not have to prove, any loss of services 
which he has sustained. Suppose that John's 
wife, alienates the affections of the husband 
of Mary. In this case, Mary would be per- 
mitted to bring an action for damages, 
against John's wife, for having alienated the 
affections of Mary's husband. 

DOMESTIC BEI.ATIONS. 

166. The subject of domestic relations, 
deals, with the various phases of domestic 
life, with the legal marriage as the basic unit 
of community civilization, where Christianity 
prevails. 

167. Suppose John enters into an agree- 
ment with Ada, according to which John 
agrees to transfer the title to a house and 
lot, for Ada's promise to marry him. This 
agreement would be called a prenuptial con- 
tract, that is, a contract entered into by the 
contracting parties, to the marriage. If John, 
enters into this agreement with Ada, for 
Ada's promise to marry him, this contract 
will be binding, and each may hold the other 
to the agreement. When John marries Ada, 
the act of marrying becomes a contract, when 
the marriage is completed and John becomes 
the husband, and Ada the wife, either by 
virtue of a religious ceremony or by clyll 
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process. A prenuptial contract may be eitber 
written or unwritten. If tlie marriage Is to 
take place in the future, at a date more than 
one year, from the date the ante-nuptial con- 
tract is entered into, in order that this ante- 
nuptial contract be binding; in this particular 
case, such contract must be, a written one. 
If the ante-nuptial contract, is drawn up, and 
the parties are to marry within one year, 
then the contract may be an unwritten one^ 
and be perfectly valid. If either party vio- 
lates the agreement to marry, the other party 
may bring a suit for damages, for the breach 
of promise. Either party to the contract 
may prove, that there was a contract to 
marry, by the words, actions or conduct, of 
the parties. 

168. Suppose John enters into a contract 
with Ada, to marry. In case the considera- 
tion for marriage, or for the promise of one 
party to marry another, is illegal, or unlaw- 
ful, the arrangement to marry will be null 
and void. Where the girl promises to marry 
John, and the consideration, for the promise 
to marry, is lawful and legal. As a result 
of this promise made on the part of the girl, 
John injures the girl. In this case, the girl 
would be permitted to bring a suit for breach 
of promise, against John, if John refused to 
marry her, after the girl had acted in good 
faith in carrying out her promise to marry 
John, and John refused to marry the girL 
For example: Suppose John is a married man, 
and Lucille an unmarried girl. John enters 
into a contract with Iiucille, to marry her, 
and Iiucllle knows that John is already mar- 
ried. John refuses to marry Lucille. Lucille 
brings a suit for damages against John, for 
breach of promise. ' The court would hold in 
this case that Lucille could not collect dam- 
ages against John, because the consideration, 
for the contract to marry, is illegal and un- 
lawful, because it is unlawful for a married 
man to marry again, while he is still married 
to another woman. Suppose John Is a mar- 
ried man, and Lucille does not know that 
John is married. The two parties enter into 
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a contract to marry as a result of John's 
promise to marry Lncille. Lucille permits 
John to injure her. Afterwards John refuses 
to marry her. Lucille brings an action for 
damages against John for breach of contract 
to wed. The court would hold, that Lucille 
could collect damages against John for breach 
of contract. 

169. According to certain statutes which 
have been passed, regulating marriage, the 
parties who intend to marry, must secure a 
marriage license. Marriages are usually per- 
formed by a minister or by a justice of the 
peace. After the marriage ceremony has been 
performed, a record of the marriage is made, 
concerning the data, of the marriage, and 
this record is preserved, in the form of a 
public record. This tjrpe of marriage Is a 
statutory marriage. Suppose John and Lucille 
agree to get married and instead of having 
a statutory marriage, at the time they make 
this agreement to marry, they agree to live 
together, as man and wife, and do actually 
live together as husband and wife. This 
would be a common law marriage. When 
contracted in a state which recognizes this 
as a valid marriage, any children they 
might have would be legitimate, and entitled 
to inherit property from their parents, just 
the same as children that result from a stat- 
utory marriage. In a common law marriage, 
it is absolutely essential that the time, when 
the marriage is to take place, be definitely 
agreed upon, at the time, they agreed to be- 
come husband and wife, in order that the 
marriage be a valid common-law marriage. 
But in most states a common-law marriage 
is considered illegal and invalid, and when 
this is the case, their children are illegitimate. 

170. In days of old, when the common 
law prevailed, and there were no statutes to 
the contrary, if John were fourteen years of 
age, and Gertrude were twelve years of age, 
the two children could consent to and enter 
into a valid marriage contract. If John, 
however, were less than fourteen years of 
age, and Gertrude were less than twelve years 
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of age and the two cliildren married, tills 
marriage contract would be voidable, tbat is, 
wben eitber John, or Oertrude, attains tbe 
ages of fourteen and twelve, respectively, 
they could annul the marriage, and thus in- 
validate, the contract of marriage. Either 
one of the children would have this right of 
avoiding, the contract, when they became of 
age, which was according to common law, 
fourteen years, in case of the boy, and twelve 
years,' in case of the girl. According to the 
law, as it exists today, if John and Gertrude 
before they have attained their majority, or 
age of ^consent, become married, one to the 
other, the contract of marriage will be con- 
sidered valid, until it is avoided, and they 
must avoid the marriage contract, at a rea- 
sonable length of time after they attain their 
majority or age of consent, otherwise if they 
do not avoid the marriage contract, at that 
time, then thei marriage agreement becomes 
binding, upon both parties, and it can no 
longer be avoided. Suppose John, who is 
twenty-two years of age, marries Oertrude 
who has not reached the age of consent. If 
the girl is content and wishes to remain with 
her husband, the girl's parents, will not be 
permitted to sue out a writ of habeas corpus, 
and thus secure the custody of Gertrude, 
their child, from the husband, John. Suppose 
John is not yet seven years old, and likewise 
Gertrude is not yet seven years of age. In 
this case, if these two children get married, 
the agreement to marry, and the subsequent 
marriage, will be absolutely null and void. 

171. Suppose John marries a girl, that is 
insane, this agreement of marriage will be 
null and void, because an insane person can- 
not enter into a contract which is legal and 
binding upon that person, except contracts 
for the necessaries of life. Suppose John, in 
order to get Gertrude to marry him, compels 
or forces Gertrude to do so, against her will, 
either by using physical force, or by scaring 
the girl by telling her that he will take her 
life, if she does not marry him. This mar- 
riage will be null and void. Suppose John 
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marries a girl and they cannot have any chil- 
dren. John sues his wife for a divorce, on 
the ground of impotence. The court would 
hold in this case, that the marriage could not 
be annulled. Suppose John marries Gertrude 
in the state of Nebraska, and the marriage 
is a valid contract, according to the laws of 
that state. Suppose the wedded couple go to 
New York, to make their residence. The 
state of New York will recognize the valid 
marriage of the state of Nebraska^ Like- 
wise every other state will recognize a valid 
marriage^ performed in any other state. 

172. A divorce, is a legal p^rocedure, ac- 
cording to which the marriage contract, may 
be dissolved. Every state has a number of 
different causes enmnerated, for which a 
divorce, may be secured, when these causes, 
have been violated. Thus, grounds for 
divorce are enumerated by the statutes of 
the various states, and we have as many dif- 
ferent grounds for divorce, as the statutes 
of the different states enumerate different 
causes for divorce. However, the main causes 
for divorce, throughout the various states of 
the union, are as follows: Desertion, non- 
support, insanity, cruel and inhuman treat- 
ment, adultery, habitual drunkenness, etc. 
And many others, too numerous to mention. 

173. Suppose Jane, sues John for a di- 
vorce, on the ground of cruel and inhuman 
treatment. The attorney, for Jane the plain- 
tiff, in this case, may secure an order, from 
the court, which has jurisdiction of the di- 
vorce case, requiring John, to pay temporary 
alimony, so that Jane, can use the money — 
to pay hjer attorney, for the legal services 
necessary) also to pay the living expenses of 
the wife and children and thus enable the 
wife, Jane, to carry on the divorce proceed- 
ings. If it so happens, that Jane had been 
living apart, from John, for some time, after 
John gave her cause to bring a divorce, be- 
fore she started her suit, most courts would 
grant the woman alimony, before she actu- 
ally receives her decree for the divorce. If 
Jane should prevail in her suit against John, 

109 



and the court granted her ^ divorce, and the 
wife is absolutely blameless, for the acts 
which John committed, then the court may 
grant Jane, permanent alimony for her sup- 
port and maintenance, so long as she remains, 
single or unmarried. The court allows this, 
because the husband is obligated by law, to 
supply the wife, with the necessities of life, 
according to their situation in life, and in 
case they have children, and the custody of 
the children is granted the wife, the husband 
will also have to pay for the support of the 
children. These expenses are usually figured 
up by the court, and monthly alimony, is us- 
ually allowed the wife, when she secures her 
divorce from her husband. If the husband 
neglects to pay this monthly alimony, the 
wife may have the husband sued for con- 
tempt of court. In this case, the husband 
must either pay the money or the court may 
send the husband to jail. In case there are 
children involved, where a divorce is granted, 
the court, granting the divorce, will have the 
absolute discretion in giving the custody of 
the children, either to the wife or husband as 
he might see fit. Suppose in this same case, 
where Jane secures a divorce from John, that 
the court has granted alimony to the wife, 
Jane, also divided up the property of the es- 
tate between them. Now, if John dies, the wife 
will have no further interest, in what John 
had accummulated or was possessed of, after 
the divorce was granted, and at the time of 
his death. In case the wife dies, after she 
has been granted a divorce, and a division 
of the estate, has been granted by the court, 
John, the husband, would have absolutely no 
right to the estate, which his wife left, at 
the time of her death, after she had been 
granted a divorce. When this divorce is 
granted in one state, every other state wlU 
recognize its validity. 

174. Suppose John and Jane are married, 
according to the old common law, and in days, 
when the old common law had not been 
amended by modem statutes. According to 
the old common law, just the moment that 
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John married Jane, all tlie property, whlcli 
Jane owned, on the day that they were mar- 
ried, or all of the property, that might come 
to the wife, Jane, after he married her,, no 
matter whether that property was real estate, 
personal property or chattels, negotiable in- 
struments, bank accounts, diamonds or what 
not, it all became the property of John, the 
husband. But modem statutes have been 
more lenient with the married women, and in 
case, this marriage of John and Jane, took 
place today, under the modem statutes, the 
wife, Jane, where she owned personal prop- 
erty, chattels, or real estate, in her own 
name, as her own separate property, or any 
separate property which she might have di- 
vested in her, to her own separate use, would 
belong to Jane, the wife, as her own separate 
estate, just the same as it would belong to 
her, today, if she were not married to John. 
And John would have nothing to say about 
her own separate estate. And today, in case 
John is married to Jane, and Jane has her 
own separate estate, in her own name, and 
the business in which John engages fails 
and a large number of debts are accumu- 
lated, as a result of this business adventure, 
the creditors of John, will not be permitted 
to attach any of the wife's property, held in 
her own name, as her own estate, for the 
payment of her husband's debts. 

175. In accordance with the old common 
law, if John married Jane, and Jane had 
some property, the husband had the right 
to be administrator of his wife's estate, and 
thus receive the rents, issues, and keep the 
same for his own use. According to the 
common law, after John married Jane, If 
Jane worked by the month, and drew a 
salary, the salary, which John's wife earned, 
became the property of John. The statutes 
today are not so selfish, and when Jane, a 
married woman, works and earns a salary,, 
the money which she earns, belongs to her 
personally, and John would have no interest 
in it, whatsoever. But it must be under- 
stood that today, after Jane marries John, 
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as John's wife, she cannot charge him, for 
services which she renders as a wife, in tak- 
ing care of the home, or the children. For 
the wife is as much interested in the home 
and the children, as the husband is. In case 
John marries Jane, and they have property, 
which they both together hold in fee, John 
cannot deed away this property, unless his 
wife, Jane, also signs deed, with him, be- 
cause, under modern laws, they hold this 
property, as tenants in common. 

176. In regard to the right of a married 
woman, to enter into a valid contract, this 
was denied her according to common law, 
but modern statutes from time to time, have 
gradually enlarged the powers of a married 
woman, to make a valid contract, so that 
today, if a married woman makes a con- 
tract with a plumber to do some plumbing 
work, on her own personal estate, held in 
her own name, as her own separate property, 
the parties with whom she incurred these 
liabilities or debts, may bring suit against 
the married woman, on the contract, which 
she made with the plumber, and the plumber 
will be permitted to collect the debt, against 
the married woman's own property, held as 
her own estate, just as though she were an 
unmarried woman. 

177. Suppose John marries Jane, and Jane 
has some separate real estate in her own 
name, Jane wishes to transfer this estate 
to Henry, in trade for some Portland cement 
stock. Jane would be permitted to give a 
valid deed to her own property without hav- 
ing her husband sign, but according to gen- 
eral business customs, Jane's husband would 
be required to sign the deed with her, in 
order to protect the third party, against 
the husband's dower, or homestead right, in 
the wife's property. 

178. Modem law has gone so far in 
granting married women the power to con- 
tract, as to permit a married woman to make 
valid and lawful contracts with the hush 
band, and likewise the husband may make 
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valid contracts with the wife. According 
to tlie common law, a married ^oman could, 
not make a valid contract witli the hus* I 

band. Suppose John marries Jane, John \ 

has property in his own name; Jane has 
property in her own name. Supfose as hus- 
band of Jane, John is managing Jane's 
property, and as such managei; for Jane, 
John mismanages the estate. Jane brings 
suit against John for mismanagement of her 
estate. The court would hold, i^ this case, 
tlLiat Jane, the married woman, wtfe of John, 
-would have a perfect right to bring suit 
against him, in all cases where the subject \\ 

matter of the suit, involves property, be- 
longing to the wife, in her own name. But 
neither the wife nor the husband may bring 
suit against each other, for services rend- 
ered one another. 

179. Suppose John marries Jaae, and be- 
fore John and Jane were married, John 
gave Jane, his personal note. In accordance 
with the common law, after Jolm married 
Jane, this note would be null and void, be- 
cause thQ marriage would have- invalidated 
the note, and Jane could not bring suit 
against John, to recover on the note, for 
money loaned John, previous to their mar- 
riage. But according to modeni laws, in 
this'same case, Jane could bring suit agaixist 
John on the note, and secure ^ Judgmeii* 
against him, for the reason, that today the 
note, would be considered the \«dfe*8 own 
individual private property, and fitter Jo^ 
married' Jane, she could bring si^Mt *8**^ 
John on this note and recover, li^^^^^^^t^aS. 
day, a married woman may sue he^t ^^^?*^ 
! where the subject matter of the sult^^ ^^ nwn 
I is property belonging to the wife ia«^ "^^ 
L name. ^«^ 

j 180. We have learned, that ii'^^ *^^h!e 
I ance with the old common law, ^^®!^fe'8 

busband married, he took all of irx-lMs ''"^ ^^^ 
personal and real property, as hial^ari ^TSLv*^ 
tate. In accordance with this sairf^otf^e lUble 
the husband became responsible aX^cL'i^^ Jr^ of 
for all ante-nuptial torts and corf5"ustti*^* 
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Ills wife. But today, under tlie present law, 
the husband Is not liable for* the ante-nup- 
tial torts and contracts, of his wife, where 
such torts were committed or contracts en- 
tered into, by the wife, before the husband 
married her. Today, in case, John, the hus- 
band of Jane, refused to buy the necessar- 
ies of life for the wife, Jane could contract 
for, the necessaries of life, and charge the 
same, to 3iar husband's account. If the hus- 
band refuses to pay for these necessaries of 
life, the third party who furnished the 
same for i^he wife, may bring suit against 
the husband and recover. In accordance 
with the old common law theory, in case the 
wife, committed a tort, after she was mar- 
ried, the husband would be liable for these 
post-nuptial torts, but according to the law 
today the husband is not responsible or 
liable for any post-nuptial torts, which the 
wife commits, after she is married to him. 

181. Suppose John, marries Gertrude. 
Henry negligently injures Gertrude. John 
brings an action against Henry for dam- 
ages. The cohrt would hold in this case 
that, John, the husband, would be entitled to 
recover damages against Henry, for loss 
of services of the wife, which may have 
resulted tp the husband, and the damages 
in this case, would be the actual amount of 
damage, which John, the husband, sustains, 
because of the loss of the services of his 
wife, direptly, as a result of the injury, 
which his [wife received, through the negli- 
gence of (Henry. The court would further 
hold that! Gertrude, the wife, would have 
the privilege, of also bringing a suit against 
Henry, 'inJ damages, because of any pain or 
suffering, /or loss of actual earning, if the 
wife, wef e earning money, outside of her 
household! duties, and the court would grant 
Gertrude, J the wife, damages against Henry, 
for the Injury, caused Gertrude, the wife^ 
by Henri's negligent act. The above Is 
the law, £s it exists today. According to the 
old comimon law, the husband, John, would 
be privile^ged to bring both of these actions 
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against Henry, and the wife, Gertrude, would 
Iiaye no action against Henry, because, when 
a woman married, the husband took all of 
the rights, of his wife, no matter whether 
those rights were pertaining to real property, 
personal property, chattels, commercial par- 
per, or choses-in-action, etc. According to the 
old common law, the wife, had no action, 
against Henry. 

182. Suppose John is married to Ger- 
trude, and Henry has a criminal conversa- 
tion with John's wife, or Henry committed 
adultery, with the wife of John. John brings 
an action against Henry, in tort. The court 
would hold, in this case, that John, the hus- 
band, would have the right to sue Henry, 
and receive damages, for the act of adultery, 
either in case, no actual loss of service of 
the wife, of John, was actually suffered, by 
John, the husband, as a result of Henry's 
tort. In accordance with the old common 
law theory, in case, her husband, committed 
adultery, with another man's wife, John's 
wife would have no right of action against 
the other woman. But according to the law 
as it exists today, the wife, would have the 
same privilege to sue, for the adultery, of 
her own husband, the same, as where the 
wife commits the adultery, the husband has 
a right to sue for damages, according to 
the modem law. 

183. Suppose John, marries Gertrude, and 
Henry, the third party, alienates the affec- 
tions of John's wife, and causes John's wife 
to leave him, and live abroad, away from 
the husband. John brings an action against 
Henry. The court would hold, that, John 
could recover damages from Henry, for the 
loss of services of his wife, and her society, 
as a helpmate, with household duties, etc. 

184. Suppose John is married to Ger- 
trude, and they have three children, as a re- 
sult of the marriage. In accordance with 
the old common law, the husband and father 
had the absolute right to the custody of his 
own children, and the wife and mother, had 
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absolutely no right to the custody, of her 
children. But according to modem law, both 
of the parents have a right to the custody 
of their own children, and in case, one of 
the parents wishes to secure the custody, of 
the children, such . parent inay request the 
court, to issue a writ of habeas corpus. The 
court takes charge of granting custody of 
the children, to one or the other of the 
parents. The court has absolute discretion, 
as to which parent may be entitled to have 
the custody of their own children. The court 
usually grants the mother, the custody of 
the very young children, because she is in 
a better position to care for the welfare of 
the children, of this youthful age, than the 
husband would be. The parents, of course, 
would have the right to the custody of their 
own children, in preference to any other out- 
side party. 

185. Suppose John, marries Gertrude, and 
they have two children. Suppose the chil- 
dren, while they are yet minors, leave the 
father's home, either, against the will of 
the father, or with the consent of the father. 
While they are away from the father's 
home, and while the two children are yet 
minors, they buy clothing and groceries, and 
other necessaries of life, and charge the same 
to their father's account. The grocer and 
clothier, bring suit against the father. In 
accordance with the old common law, the 
court would hold, that the father, is not 
liable for any necessaries of life furnished 
his minor children. But under modem laws, 
in force today, the court would hold, that the 
grocer and clothier, could collect against the 
parent, for the above necessaries of life, 
furnished his minor children. Provided, the 
minor children had not been, unlawfully 
taken away from the parents' home, or pro- 
vided the minor children did not leave the 
father's home, against the will of the father. 

186. Suppose John and Gertrude, are 
married, and they have one minor son. This 
minor son works for a banker, at a certain 
wage per month. The banker pays this son 
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Ills wages. The father afterwards bring suit 
against the banker, for the wage of his 
minor son. The court in this case, would 
hold, that the father has the right to all the 
earnings of this minor son, and that the 
banker, was negligent in having paid the 
son money, instead of making the check pay- 
able to the father, where the son is a minor. 
The court would permit the father to re- 
cover against the banker, for the amount of 
wages, of his minor child. The court would 
also hold, that, the father could assign, the 
wages of his minor son, either by a written 
or unwritten assignment. And this unwrit- 
ten assignment, could be revoked^ by the 
father, if such agreement were -npt under 
seal. If the father should die, then the 
mother, as parent of the minor child, is en- 
titled to receive his wages, which her minor 
son earns, until the child reaches his ma- 
jority. The mother may assign the child's 
wages, in the same way, that her husband, 
could have done, before he died. 

187. Suppose John is married to Gertrude, 
and as a result of such marriage,, they have 
one child. The child is fifteen years of age. 
Henry, injured the child, as the result of 
some tort which he committed ggainst the 
child. The father brings a suit for damages, 
in tort, against Henry. In this case, the 
court would hold, that the father might, 
secure damages, against Henry, for . the ac- 
tual loss of services of his minor son, and 
also damages for any probable earnings, 
which the child may have earned, if he 
were not injured, between the ages of fifteen 
and twenty-one years of age. The court fur- 
ther holds, that the minor child, could bring 
an action against Henry, and recover for his 
pain and suffering and probable future earn- 
ings, after the child becomes twenty-one 
years of age, as a direct result of the tort 
which, Henry committed against the minor 
son. 

188. Suppose John is married to Gertrude, 
and as a result of the marriage, they have 
one daughter fourteen years of age. Henry 
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injnres the daughter. The father hringB an 
action against Henry, in tort, for the dam- 
age done his minor daughter. The court 
would hold, that the father might secure 
damages against- Henry, for his injured feel- 
ings, and for the loss of services of the 
daughter, the father sustained, because of 
the physical injury, against the daughter, on 
the part of Henry. And the court would 
hold in this same case, that if the daughter 
had reached her majority, and Henry com- 
mitted the same act toward the daughter, 
that unless the daughter is staying at home, 
working for her father, as a servant, the 
father will not be permitted to collect dam- 
ages against Henry, for loss of wages. In 
this second case, where the daughter is of 
age, and Henry commits the act against the 
daughter, while the daughter is away from 
home, employed for wages, by a third party, 
the father would not be permitted to secure 
damages against Henry, for loss of wages, 
of the daughter, even though the daughter 
had to leave her employment and return 
home; because the father will not be con- 
sidered to stand in the defacto relation, 
to the daughter, of master and servant. But 
in this same case, where the daughter is of 
age, and Henry commits the act against the 
daughter, if the daughter is staying at 
home with her father, in the defacto rela- 
tionship, of master and servant, then the 
father may bring an action for damages 
against Henry, for the loss of wages, caused 
the father, because of the injury, which 
Henry did the daughter, even though the 
daughter is of age. 

189. Suppose John is married to Gertrude, 
and as a result of the marriage, they have 
one daughter. The father injures the 
daughter. The daughter brings an action 
in tort, against her father. The court would 
hold in this case, that the father would be 
held liable to a penitentiary offense, but the 
daughter could not sustain her action, for 
tort, stgainst the father. The court further 
held, that, in case, a third party committed 
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a tort, against tlia daughter, that the father 
would not be liable for the torts, which third 
parties committed against his daughter, nor 
for any torts, which the daughter committed, 
unless the daughter cominitted such tort, at. 
agent for her father, and in carrying out 
the scope of the agemcyship relation between 
father and daughter. 

190. Suppose John is married to Oertrude. 
Suppose before their marriage, they had an 
illegitimate child, who, according to com- 
mon law belonged to nobody^* and such ille- 
gitimate child, had no right to inherit any- 
thing from either of its parents. In case 
this illegitimate child, after it became of 
age, married, accumulated property, had chil- 
dren, and the illegitimate child died. In this 
case the court would hold, that the children, 
of the illegitimate parent, could inherit the 
property left by their parenti who was him- 
self an illegitimate child. Th» court would 
further hold, that according to common law, 
if the parents of the illegiti^te child, after- 
wards married, then in this ease the illegiti- 
mate child would become leg^timitized. The 
court would hold, that according to modem 
law, today, the illegitimate child could in- 
herit property from his mother. And the 
mother would be permitted' to inherit the 
property of the illegitimate child, in case 
the illegitimate child, accumulated some 
property, and had no children, when the 
Illegitimate child died, if the illegitimate 
child died intestate, without willing his prop- 
erty away. 

191. Suppose John marries Gertrude, and 
they had no children as a result of the mar- 
riage. Suppose that at a later date, they 
adopt a child. According to the procedure 
enacted by legislative acts. If the parents 
of the adopted child accumulate property, 
and die intestate, the child so adopted will 
be privileged to inherit the estate, of its 
adopting parents, just the same as a natural 
child of the same parents, would be per- 
mitted to inherit, where the parents die ii^ 
testate./ In this same case, suppose the 
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adopted child, grows up, and as a result of 
hif industry and ability, accumulates prop- 
erty, dies intestate, without leaving any 
cldldren, nor liaving willed his property 
away. In this case, the court would hold, 
that the parents, who adopted the child, 
would be permitted to inherit the property 
of the deceased adopted child. 

192. Suppose John, marries Gertrude, and 
they have two children as a result of the 
marriage. While the children are still minors, 
these children draw up a will, willing away 
some real property, and also some personal 
property. The father brings an action to set 
aside the will on the ground of minority, on 
the part of th£ children. The court would 
hold, that the minor children, according to 
modern law, would have no power to make a 
will, to dispose of real property, but the 
court would hold, that the minor children 
could make a will granting away, personal 
property, after the son is fourteen years 
old and after the daughter is twelve years 
old. Ordinarily, we have statutes, which 
provide that an infant, cannot will away 
real property, but if there is no statute in 
the State, which prohibits a minor from will- 
ing away real property, then the child may 
make a will, disposing of real property. But 
in regard to personal property, we have no 
State statutes, which prohibit a minor from 
willing away personal property, except in a 
very few States. 

193. Suppose John and Gertrude marry, 
and have a minor son. The son makes a 
contract with Henry, to build a woodshed. 
Tlie minor son refuses to carry out his con- 
tract. In this case, the court would hold, 
that if the minor son, pleaded his minority, 
it would be a valid defense, and Henry 
could not OEiforce the contract against the 
minor. In this same case, suppose that the 
son is an infant, and in order to get the con- 
tract from Henry, to build the woodshed, 
the minor fraudulently induces Henry to be- 
^ve, that he is of age, and as a result 
Henry makes a contract with him. The minor 
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son saws up a large quantity of lumber, 
to the injury of Henry, and then the minor 
refuses to complete the contract, to the 
damage of Henry. Henry brings an action 
at law against the minor, in damages. The 
court of law would hold, that since the minor, 
pleads his minority, that according to legal 
procedure, in a court of law, minority is a 
valid defense, and therefore Henry could 
not collect damages against the minor, in a 
court of law. But the court of law sent the 
case to be tried in an equity court. The 
equity court held, that where the minor used 
fraud, in making Henry believe that he was 
of age, and as a result of this fraud, Henry 
made a contract with the minor, and Henry 
was damaged, as a result, the court of 
equity would award damages to Henry. In 
this same case, the court would hold that 
a contract made with an infant, is voidable 
on the part of the infant, and such contract 
cannot be enforced against the infant, ex- 
cept where a contract is made with the third 
party, to furnish the minor with the neces- 
saries of life; in which case the court would 
hold that the infant's contract would be 
valid and enforcible against the infant, for 
the reasonable value, of the necessaries of 
life, furnished the infant. But the court 
would also hold, that Henry could not col- 
lect the contract price of the necessaries of 
life, furnished the infant, unless the con- 
tract price was the reasonable value of the 
necessaries of life, furnished the infant. 

194. Suppose John is married to Gertrude, 
and as a result of such marriage, they have 
an infant son, fifteen years of age. Suppose 
the infant son, sells a horse to Henry for 
two hundred dollars. Suppose the infant 
spends a hundred dollars, of the two hundred 
received from Henry, for the sale of the 
horse. The infant, when he becomes twenty-one 
years of age, disaffirms the contract of sale, 
with Henry, and sues Henry, to recover back 
the horse, so sold while he was yet a minor. 
The court would hold in this case, that the 
minor could recover back the horse, and all 
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that the minor had to return to Henry, was 
whatever amount of money the minor had 
left» when he reaches his majority, and 
which he received for the sale of the horse. 
In this same case, suppose the minor buys a 
horse of Henry, and pays two hundred dol- 
lars^ for the horse. When the minor* attains 
his majority, at the age of twenty-one, he 
rescinds this contract for purchase, and 
brings suit against Henry, for the two hun- 
dred dollars, which he paid Henry for the 
horse. The court in this case, would hold, 
that the minor would be permitted to re- 
scind the contract of purchase, and receive 
back from Henry, two hundred dollars, paid 
for the horse, less whatever the court con- 
sidered, the reasonable value for the use 
and services of the horse, which the minor 
had received, as a result of having used the 
horse. The court would also order the in- 
fant to tender back to Henry, the horse, 
which Henry delivered to the minor, in con- 
sideration of the two hundred dollars paid 
by the infant. In this same case, suppose 
this minor son enters into a partnership with 
Henry, and the partnership, buys and sells 
horses. When the infant son, reaches his 
majority, he may rescind all of the contracts 
entered into in behalf of the partnership, 
of which he is a partner. Creditors will not 
be permitted to secure a judgment against 
the minor, personally, as a partner, for part- 
nership debts, but the creditors may secure 
a judgment against Henry who is of age, 
as a partner. The creditors may collect 
their claims out of all of the partnership 
assets, including the minor's share in the 
partnership, prior to the right of the infant, 
to set up his claim of minority. Suppose 
in this case, the infant secures the services 
of Henry, as an agent. As agent, for the in- 
fant, Henry makes several contracts, in the 
course of hte agency, with third parties, at 
the direction of the infant. When the in- 
fant reaches his majority, he cannot disaf- 
firm, these agency contracts, and thus obli- 
gate the agent, Henry. Should the infant 
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desire to bring lawsuit, such lawsuit must 
be prosecuted in his guardian's name, or 
in the name of his next friend. In this 
same case, the infant will be held to ac- 
count for his own torts, or any crime which 
he may commit, in case the infant is more 
than fourteen jeaxs of age, but an infant 
who is under seven years of age, will not be 
held for crime, because at this tender age, 
an infant cannot have the intent to kill or 
commit a crime, which is necessary to 
charge a person, with committing a crime. 
A minor wiU not be permitted to hold the 
office of judge, or mayor, or governor, or 
congressman, because he has not reached^ 
the age of discretion, and therefore, while^ 
a minor, he could not use discretionary 
powers and perform duties and assume obli- 
gations which call for the use of discretion 
to hold a public office. 

ORIMINAIi I^W. 

196. The constitution of the United 
States, and the congress of the United 
States, given its authority by the United 
States constitution, defines what crimes are^ 
and what acts constitute a crime. In our 
study of torts, we found' that a crime was 
a wrong, intentionally committed, which 
injured the entire public, and not just the 
individual, as in the case, of a tort, where 
the injury, only affects the injured party 
personally. Since the government defines 
what a crime is, that same government has 
the power to punish individuals, who com- 
mit crimes, and thus violate the constitution 
of the United States, and the laws passed • 
by congress. The State, itself, prosecutes 
every criminal, in the name of the State. 
For example: If Henry commits a crime in 
the state of Minnesota, the petition for the 
prosecution of the same wiU read: State of 
Minnesota vs. Henry Lades; (vs.) means 
against. 

196. Suppose John does some act, which 
is not declared a crime, either by the United 
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states constitution, or by any law wUch tbe 
United States congress lias enacted, prior 
to the time when John committed the act. 
Suppose this act was a very vicious one. 
Prosecution was started against John. The 
court would hold in this case, that John 
could not be convicted of a crime, because 
the act which John committed was not a 
crime, when the act was performed, and no 
matter whether congress passes a law, after 
the act was committed and before the trial 
was had, John coiUd not be convicted of a 
crime. Since only such acts are criminal 
which are made so, either by the United 
-States constitution itself, or by some of the 
acts passed by congress, which makes it a 
crime. Suppose in another case, John com- 
mits an act which at the time, when John 
committed the act, that act was defined a 
crime, either by the constitution of the 
United States, or by act of congress. But 
after John committed the act, and whUe 
John was being prosecuted for the crime, 
and before judgment was entered against 
John, the United States congress repealed 
the law, which defined this act which John 
had committed as a crime. In this case, the 
court would hold, that the state could not 
proceed farther with the criminal prosecu- 
tion of John, because the act which John 
had committed, although it was a crime 
when he committed the same, yet it was 
not a crime any longer, the moment congress 
repealed the act. And before judgment in 
the case was entered, therefore, the case 
would be dismissed. 

197. Suppose John had actually made up 
his mind and intended to kill James, but be 
did not go any farther, James learns of 
what John had intended to do, and the state 
brings a criminal action against John. The 
court will hold in this case, that John had 
not committed a criminal act, because he did 
not execute his intention to kill James. The 
court would say that in order that John, be 
guilty of a crime, John must have performed 
the act, or neglected to perform the act» 
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which is criminal, in order, that John be 
guilty of a crime. The court would hold, 
that John would be responsible for the 
probable consequences of his act, which may 
be committed, with a criminal, intent, and 
which results in crime, or where a crime 
naturally follows, from an act, which John 
commits, from any intended criminal act. 
The court would further add that individu- 
als are punished for crime, which they com- 
mit, as examples to the rest of the people of 
the State, and not to redress the injury com- 
mitted against the individual who was in- 
jured or killed. For example: Suppose John 
steals an automobile from James. Jan^ 
may bring a suit for damages against John, 
and recover back the automobile, or its 
equivalent in money. Because stealing is a 
crime in the United States, the State itself 
may bring a criminal prosecution against 
John, for the crime of stealing James' auto- 
mobile. 

198. Suppose John, commits an act against 
a woman, which is defined as a crime, by a 
federal law, but John commits such act, with 
the consent of the woman. Suppose John is 
prosecuted for the crime. John may use con- 
sent of the woman as a defense, and if John 
can actually prove, that consent was given, 
he may use this, as a defense, when prose- 
cuted for. the crime. 

190. Suppose John commits a crime by 
killing James. ' This act of crime, committed 
by John, is comprised of the intent of John, 
to do the act and the actual performing of 
the act of doing, the killing of James. In 
order to convict John of the crime, the act 
itself, or the direct consequences of the act, 
must result in the killing of James, and 
associated with the act itself, which killed 
James, there must be associated the actual 
criminal intent, in the mind of John, to kill 
James. 

200. Suppose John and James are the of- 
ficers actively engaged in the management 
of a corporation. As such officers, in the 
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name of the corporation, an act is done, 
whicli is defined a crime, by act of congress. 
Tlie court would hold, in this case that in^ 
days gone by, the officers of a corporation, 
could not 1)0 held criminally liable, for a 
crime committed by the corporation itself, 
through its officers. But, today under exist* 
ing laws, the court would find John and 
James guilty, of the crime itself, even 
though the criminal act, was an act of the 
corporation, itself, performed and executed 
by John and James as officers of that cor- 
poration. 

201. Suppose John marries Ghertrude, and 
sbLortly after they are married, Gertrude, 
commits a crime. The court in this case, 
would hold that a married woman will be 
held liable for her torts, and crimes com- 
mitted just the same, as the husband would 
be, if he committed a crime. 

202. , Suppose John fastens a revolver 
loaded, and ready to fire, pointing this re- 
volver, by means of nailing it to the window 
sill, directly toward the breakfast table, of 
James. John ties a string to the trigger of 
the revolver, and fastens this string to a 
board, which he places on Henry's lawn. 
In the morning, while Henry is doing 
certain chores around the house, he sees 
this board, and not knowing that there is 
a string attached to it, picks the board up, 
for the purpose of kindling a fire. When 
Henry picked the board up, the string at- 
tached to that board pulled the trigger of 
the revolver, which when it discharged, 
killed James. A criminal action was brought 
against Henry, for killing James. The court 
would hold, that Henry could not be pros- 
ecuted for crime, because, criminal intent 
was lacking on the part of Henry. And as 
a result no crime could be committed, when 
an act is performed which results in crime, 
when there is no criminal intent, co-existing 
when the act was committed. Henry in this 
case, was not negligent, and he acted in pick- 
ing up this board, the same as any other 
reasonable man would act, under similar con- 
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ditions. So in tills case, Henry may plead 
mistake of fact, as a defense. But the court 
would hold, that a party could not plead Igno- 
rance of the law as a defense for crime. 

203. Suppose John is married to Gertrude, 
and they have a boy six years of age, this 
boy picks up a rifle, and shoots a man walk- 
ing by the house, killing the man. The court 
would hold in this case, that any boy under 
seven years of age, cannot be prosecuted fox 
a crime which he has committed. In case, 
the boy were anywhere between the age of 
seven and fourteen, the boy could be held 
for crime, if the boy had the mental faculties, 
so that he could distinguish between right and 
wrong. Where the boy is past fourteen years 
of age, he will be held guilty for all crimes 
which he commits. The court in this same 
case would say, that if a man were insane, 
so as not to have full control of his mind, 
and thus be unable to distinguish between 
right and wrong, and this man should commit 
a crime, he would not be held responsible 
for killing a man, because he would be con< 
sldered the same as an infant, below the ag« 
of seven. The court would also say, that in 
case a man is drunk, and while so under the 
influence of liquor, kills a man, that the 
drunken man would be responsible for his 
crime, for the reason, that it was his own 
will, that brought on his own drunkenness. 
And, therefore, intoxication may not be set 
up as a defense for crime. 

204. Suppose John, James and Henry, 
meet in a vacant house, at which meeting, 
they plan to murder an entire family. John, 
puts a revolver, all loaded in his pocket, 
starts down the street with James, on their 
way to the house, where they intend to com- 
mit the murder. Suppose Henry, gave John 
the bullets for his revolver, and suppose 
Henry remains behind in the vacant house. 
James stands outside the residence, to signal 
to John, with a flashlight, if anybody comes. 
John goes in the house, and murders the en- 
tire family. In this case, John, who com- 
mitted the act, would be a principal, in the 
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first degree. James would be a principal in 
the second degree, and Henry would be aa 
accessory before tlie fact. In this case, sup- 
pose Phillip assisted in keepipg John, in his 
cellar, away from the authorities after the 
crime had been committed. The court would 
hold, in this case, that Phillip, would be an 
accessory, after the fact. 

205. Every state, where a crime is com- 
mitted, and a crime will be said to be com- 
mitted, in that State where the effect of the 
act, itself, results in the crime, and not the 
place or State where the act originates, or is 
set in motion, will have jurisdiction to try 
that crime, for example: Suppose John is 
standing near the southern line of the state 
of Minnesota. John takes his rifle, and 
shoots James, killing James, while James was 
standing in the State of Iowa. A criminal 
action was brought against John, by the 
State of Minnesota. The court would hold 
in this case, that the State of Minnesota 
would not have jurisdiction of the crime com- 
mitted, but that the State of Iowa, where 
the bullet took effect, and killed James, 
would have jurisdiction of the crime, and the 
laws of the State of Iowa would govern, in 
trying the criminal case, in so far as their 
criminal laws, were not unconstitutional. 
Suppose John was standing in the United 
States, and John shot James, who was stand- 
ing in Canada, just across the international 
boundary line. In this case, the United 
States, would not try the criminal, but rather 
the Dominion of Canada, would try the case. 
In other words, the Dominion of Canada, 
would have jurisdiction of the crime com- 
mitted, because the bullet took effect in 
Canada, even though the bullet was shot from 
the United States, and the trial would be 
conducted according to Canadian criminal 
procedure. 

206. Suppose John kills James, this would 
be called a homicide, and homicide may either 
be justifiable, as for example if John kills 
James in self-defense. Or if John kills James 
without any justification and James dies 
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witliin a year, and one day from the date, 
tliat John shot James, this would be called 
a felonious homicide. Sui>pose John shoots 
James, with malice of forethought, this would 
be called murder. The same act would be 
called manslaughter, if it were committed 
involuntarily. ^But both murder and man- 
slaughter sfle homicides. Suppose John, un- 
lawfuly seduces a woman without the wom- 
an's consent, this is called rape. This would 
be called a crime against the person. Sup- 
pose John throws a stone, and hits James in- 
tentionally, or suppose John unlawfully 
shoots a sky rocket, along the main street 
of a city, some time in June, and this sky 
rocket hits a man, crossing the street, this 
would be called a battery. In order that a 
battery be committed, another person must 
be hit either directly by the party who com- 
mitted the battery or else by some force, set 
in motion by the party who committed the 
battery. 

207. Suppose John, intending to enter the 
house of James, steals the silverware and val- 
uables of James. John goes to the house of 
James, raises a window, reaches in and takes 
some valuables off of a dresser and returns 
home. Iiater, a suit is brought against John 
for burglary. The court would hold, that 
John was guilty of burglary, even though he 
stood outside the house, and never went in- 
side, but committed the act, with his own 
hand, or with an instrument. The court 
would hold, that John could be held for 
breaking in, even though he never even went 
inside of the house at all. If John just turned 
the door knob, with intent to commit a 
burglary, the court would hold, that the turn- 
ing of the door-knob, would be a sufficient 
act, on the part of John, to constitute what 
is known as breaking and entering into ,a 
man's house, or habitation. In the United 
States, this is a crime, and John, would be 
held guilty of burglary, in a constructive 
sense, even though he never entered the house, 
at all, but simply turned the door-knob, in an 
endeavor to break into the house, and finding 
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the door locked, John went away and never 
took a thing. Nerertheless the court would 
hold, that John had committed the crime of 
hurglary, against the habitation of James, if 
this act was done or committed In the night 
time. Because the statutes which define 
burglary, say that the act must take place^ 
In the night, with an intent to copomlt a fel- 
ony, within the residence or dwelling place 
of another party, unlawfully. Therefore, 
where a party unlawfully, with the Intent to 
commit a felony, enters the dwelling place, 
or the habitation of another, In the xilght we 
have what Is called, the crime of burglary. 

208. Suppose John goes over to James' 
farm, and sets fire to James' house, part of 
the house bums. John Intended to bum all 
of the house. James puts the fire out. An 
action is brought against John for arson. 
The court would hold, in this case, that John 
had committed a crime of arson, because he 
went to the house of James, and started fire 
to the same, Intending to bum it, and John 
would be said, to have committed the crime 
of arson, even though a portion of the house 
burned and the balance of the house was 
saved. 

209. Suppose John, with a felonious inten- 
tion, takes James' automobile for his own 
use, and keeps it against the consent of 
James. This is called larceny. 

210. Suppose John meets James coming 
down the street, John, with a felonious in- 
tent, points a revolver at James, and compels 
James to give him, his pocketbook. In this 
case, because of the violence which John 
used, in taking the property of James, the 
court would hold John committed a robbery. 
In every robbery there must be violence used 
or threats; whereas, in larceny there may be 
no violence used. 

211. Suppose John is the head bookkeeper 
for James. Suppose John, while in the course 
of his employment, took a hundred dollars, 
from James' money, John used this money 
for paying some personal bills. The court 
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would hold, tliat J(4in had committed the 
criminal ^act of embezzlement. 

212. Suppose John takes a check, which is 
given him for his salary, and increases the 
amount of the check, by altering the figures. 
Suppose John fills out a check and writes his 
employer's signature, to the check, intending 
to defraud. This would be called the crime 
of forgery. In the case, where John wrote 
out a check and signed his employer's name^ 
even though John was unsuccessful in passing 
the check and thus unsuccessful in securing' 
the money. The court would hold, that John 
would neverth^ess be guilty of the crime of 
forgery. 

213. Suppose John steals a diamond ring, 
in Ijincoln. John comes to Omaha, goes to 
a pawn-broker, tells the pawn-broker, that 
he stole the diamond, and sold the diamond 
to the broker at a very large discount. The 
owner of the diamond, discovers the stone in 
a pawn-broker's window. He then brings 
suit against the pa'm-broker, for hs^ring re- 
ceived stolen goods. The court would hold, 
that in view of the fact, that the pawn-broker 
received the stolen diamond, knowing that 
John took it from James, he would be guilty 
as an accessory to the stealing of the 
diamond. 

214. Suppose a newspaper prints in its 
columns, the statement that John stole a fur 
coat. The fact is, that John did not steal 
the fur coat, and the editor of the paper 
could not prove that John did. John brings 
an action against the editor. The court would 
hold that the editor had committed a crime 
of libel, for injuring the credit, reputation of 
John, because libel is a breach of the peace. 

215. Suppose John, who is a married man, 
in the State of Minnesota, marries another 
woman. John would be guilty of bigamy. 
Bigamy is a crime in all states of the United 
States, because it is against the public wel- 
fare, to have more than one wife. 

216. Suppose John, a married man, un- 
lawfully lives with another married woman. 

181 



In tills case, John bas committed adultery. 
It is a crime, whicli affects tlLe public wel- 
fare. 

217. Suppose a bank clerk embeosles one 
thousand dollars from the bank. The father 
of the bank clerk, comes to the president of 
the bank, and says: ''Here, I will pay you 
one thousand dollars, if you will agree to 
enter into a contract with me, not to have 
my son arrested for embezzlement." The 
court would hold in this case, that the banker 
and the father, when they enter this agree- 
ment, were both criminally guilty of com- 
pounding a felony, because, this tends to ob- 
struct the administration of public justice. 

218. Suppose John comes from Kansas 
City to Omaha, goes to the court house, offers 
to pay the city engineer five hundred dollars^ 
if the city engineer uses his influence, to 
secure an installation of a boiler, for the city 
of Omaha, said boiler to be purchased ftom 
said Kansas City man's firm. The court 
would hold, that this is bribery. And as 
such, is a crime, because it tends to disrupt 
public administration, and also to corrupt^ 
public ofilcials. 

219. Suppose John, is trying a law-suit 
against James. Before John takes the wit- 
ness stand, to give his testimony. He takes 
an oath, by raising his right hand, stating 
"that he will tell the truth, the whole truth, 
and nothing but the truth, so help me Gk>d." 
In violation of this oath, John goes on the 
stand and knowingly, and willingly makes 
false statements. In this case, the court 
would hold, that John, had committed the 
crime of perjury, because perjurors tend to 
obstruct the public administration of justice 
and equity. 

220. Suppose John goes into court, and 
while the case is proceeding, disregards the 
instructions of the court, and insults the court 
by calling the court some profane name. 
When I say court, I mean the judge, himself. 
These two words are used interchangeably, 
among the lawyers at the bar. The court 
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wotild liold, that tbis is contempt of court, and 
is punishable by the court. 

221. Suppose John has committed a crime, 
and James saw John commit the crime. 
James goes to the nearest Justice of the 
Peace. The Justice of the Peace, will listen 
to the evidence, which James, gives, and if 
the Justice of th<9 Peace, is satisfied with the 
evidence, the Justice of the Peace, may write 
out, and Issue a warrant, for the arrest of 
John. This warrant is given to an ofiloer of 
the law, who has the power to lawfully serve 
a warrant in a criminal case, usually that 
officer is the sheriff. The sheriff then takes 
the warrant, and goes to locate John. As 
soon as John is discovered, the sheriff delivers 
in person, to John, this warrant. Just the 
minute, that John receives this warrant, 
whether willingly or unwillingly, just that 
minute John is under the authority of the 
court. John reads the warrant, if he finds the 
warrant is perfectly regular on its face, then 
he has no authority to resist the officer, who 
gave him the warrant. But if the warrant 
is irregular on its face, or is not a valid 
warrant, John would have the power to resist 
the arresting sheriff. A warrant may be is- 
sued as a result of several procedures. As 
just stated, a warrant for the arrest of John, 
may be issued by the Justice of the Peace, 
when the evidence given before a Justice of 
the Peace, Is sufficient. Or a warrant may 
be issued for the arrest of John, after John 
has been indicted or accused by a grand jury. 
Or a warrant may be issued for John's arrest 
aftw the lurosecuting attorney, has filed an 
information. Every warrant should state in 
that warrant, the reason why the warrant is 
issued; whether as a result of indictment* 
an information, or because some individual 
presented evidence to the Justice of the 
Peace, or other magistrate. This same war- 
rant should contain the name of John, or the 
-Vf^ity who is charged, with a crime; the war- 
rant should also contain a description of the 
party named in the warrant. This descrip- 
tion may be in the form of an affidavit, or 
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it may be unwritten. Wlien tlie sheriff liands 
John this warrant, if John finds that all of 
these requisites of a warrant haye been com- 
plied with, and the warant is regular in every 
way, then John is under the authority of the 
court. John may be taken and placed in 
jail, under arrest, until the case comes up for 
trial, and John will be compelled to remain 
in jail, unless the court allows the accused, 
to prepare a bond, acceptable to the court, in 
which event, John will be privileged to leave 
the jail, after he has furnished bond, until 
the case comes up for trial. 

• 

222. Suppose John is arrested for crime, 
after having been indicted. This indictment 
must be written, it must contain the full 
name of John, also, the indictment must make 
this criminal charge against John, and the 
time, and the place, where the crime was com- 
mitted should also be stated in the indict- 
ment. Usually a bill is presented to the grand 
jury, either by the prosecutli^ attorney, or 
by any other qualified party. Then the grand 
jury, takes this bill, and analyzes and goes 
over the evidence, tending to indicate, that 
John is the guilty party. After the grand 
jurors have gone into the details of this bill, 
furnished them, all the grand jurors vote 
either to indict John, or not to indict John, 
on the offense charged, in this bill. If twelve 
grand jurors vote to indict John, then the bill 
will be accepted and the grand jury makes 
its report to the court, at which time the 
clerk of the court, has a roll-call of the grand 
jurors, if he finds that twelve of the grand 
jurors are present, at the time the roll-call is 
being taken, then the party who, acts as fore- 
man of the grand jurors, presents this indict- 
ment of John, to the court, and the judge, 
himself, takes this indictment and files It, 
among his records with the clerk. A capias 
is thai issued, so that John, who has been 
indicted, may be commanded to be brought 
into court, where the court either permits 
John, to be bailed, or else put in jaiL Sup- 
pose John were arrested, not on the basis of 
an indictment, but suppose the prosecuting 
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attorney, bas filed a bill with the court, 
agiElnst Jolm, accusing John of having com- 
mitted this crime. In this case, John would 
be arrested, by means of an information. 
Where Jonn is arrested because of an in- 
formation, the grand Jury has nothing to do 
with it^ because the prosecuting attcwney, 
presents the information to a court, under an 
official oath. Then the sheriff goes and ar- 
rests John, and a warrant is issued for John's 
arredt, just the same as though John had 
been indicted and a warrant issued for his 
arrest. John may also be arrested, in case 
a criminal complaint has been made against 
John, In the form of an affidavit. A warrant 
for the arrest of John will be issued in the 
same way, as in the case of an indictment 
or an information. 

223. The United States constitution pro- 
vides, that every person, charged with a fel- 
ony, shall have the right and privilege of a 
trial by jury. In the above case, where John 
has been arrested, charged with a crime, John 
will have a right to have a lawyer try his 
case. If John hasn't the money, with which 
to secure a lawyer to defend him, then it is 
the duty of the courts before whom the case 
is being tried, to appoint a lawyer, for John. 
The court must permit, every accused party 
of a criminal offense, to give bail, except in 
capital cases. The court has the privilege 
of naming, what the amount of the ball shall 
f>e. In this same case, John may demand, 
and has a right to read the indictment, which 
charges him with crime. John will be en- 
titled to a copy of that indictment, in order 
that John may prepare his case, for triaL 
John may now, after he has read the indict- 
ment and furnished bail, enter a plea in 
abatement, or John may file a motion to 
quash the Indictment^ or John may file a de- 
murrer to the indictment^ or John may file a 
statement that he was tried for the same case, 
once before, or John may plead guilty, or 
John may plead not guilty. If John decides 
to file a plea in abatement, he should do so 
as qnlcUy as possible, because a plea in 
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abatement must be filed, before a motion to 
q.uasli the indictment, otherwise, if John Hies 
a motion to q.uash the indictment first, then 
it will be too late for him, afterwards, to file 
a plea of abatement. Suppose John decides 
not to file a plea of abatement; the nezt» in 
order, would be a motion to quash the indict- 
ment; if John decided not to file a motion to 
quash the indictment, then all of the other 
pleas, in a logical order,, follow after a mo- 
tion to quash, and John inay file any of these 
other pleas, which he may desire. 

224. Suppose the attorney, for John, dis- 
covers that the indictment, is irregular, on 
the ground that some of the grand jurors were 
improperly empanelled, or that the indictment 
contains the wrong initials of John. In any 
of these instances where the indictment is 
irregular, the attorney for John may file a 
plea in abatement. Where a plea in abate- 
ment is filed, the attorney for the accused, 
bases his plea on the ground that there is some 
irregularity in the indictment and not bo- 
cause the substance of the indictment is not 
valid. Suppose in this same case, the alr 
tomey for John, discovers that the substance 
of the indictment, charging his client with 
crime, is wrong or invalid, then the attorney 
for John may file a motion to quash the in- 
dictment. In these two instances, if the court 
decides, that either, the plea in abatement, 
or the motion to quash, has a proper founda- 
tion, then the court may dismiss the indict- 
ment, and a new indictment would have to be 
issued against John, before they could pro- 
ceed farther. Suppose the attorney for John, 
filed a demurrer. This demurrer, to an in- 
dictment, directs the court to examine the 
indictment, and to see for himself, whether 
the subject matter contained in the indict- 
ment, is sufficient to constitute a crime. The 
attorney, for the accused party, should be 
very cautious in filing a demurrer to an in- 
dictment, because, if after the demurrer has 
been filed, the court finds that the indictment 
contains sufficient charges, to sustain the in- 
dictment, then the court may - immediately 
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«ater jndgmeiit against the accused party, 
and the accused party would not be permitted 
to proceed farther, with the trial of his case, 
before this court. So therefore, I say, it is 
the safer policy for the attorney, of the ac- 
cused, to follow in filing, either a plea in 
abatement, or a motion to auash the indict- 
ment, rather than to file a demurrer, to the in- 
dictment, because, if the plea in abatement is 
over-ruled by the court, or a motion to quash 
the indictment is denied by the court, in 
either of these two latter cases, the party 
accused of the crime will be permitted to 
proceed with his trial. 

225. Suppose John has been tried, for this 
same crime, once before, and John has been 
acquitted, and now, John has been indicted 
again, for this same crime. The attorney for 
John, in this case, may file a plea of former 
jeopardy, because every person has a consti- 
tutional right, not to be twice put in jeopardy, 
for the same crime, where he has already been 
tried for this crime, and acquitted. In case 
the court sustains this plea of former jeop- 
ardy, the)i the indictment against John, would 
be dismissed. Suppose, now, John enters a 
plea of not guilty, this plea of not guilty 
denies all of the allegations included in the 
indictment, against John. In case John en- 
ters a plea of not guilty, John's attorney may 
request that a bill of particulars, be filed by 
the State, in order that the details, of the 
indictment, charging John, with the crime, 
may be made more specific. Suppose John 
enters a plea of guilty, in this case, John 
would admit that he was guilty of the crime, 
charged in the indictment, or in the Informa- 
tion, or in the Criminal Complaint, or in the 
Summons, charging John with -a crime. In 
this latter case, where John pleads guilty, the 
court may instruct the jury to bring in a ver- 
dict of guilty, against John, the accused 
criminal. Suppose, when John Is indicted for 
a crime, he finds all of the citizens of that 
community are all prejudiced against him, 
and John believes, it is impossible to secure 
a jury, ftom among these citisens, which 
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would be fair, and unprejudicedy in trying tlie 
(acts of the case. In tills case, John, through 
his attorney, -may file a motion, with the 
court, asking that a change of yenne, be 
granted the accused party, so that the case, 
may be tried in some other community, within 
the jurisdiction of that same State. Suppose^ 
that in this same case, the judge before whom 
the case, is to be tried, is prejudiced. In 
this case, the attorney for John, may file a 
motion for a change of yenue, so that the 
case may be tried before some other judge. 
In both of these cases, where a change of 
yenue is requested, both the attorney for the 
accused party, and the attorney for the State, 
file alfidayits. In eyery criminal case, the 
State, which has jurisdiction of the crime, 
prosecutes that crime, in the name of the 
State, and the attorney for the State, prepares 
a case, and conducts the case, in behalf of 
the State, against the party accused of ctbrnd, 

226, Suppose in the case, where John is 
tried for a criminal offense, John is unable 
to locate, certain witnesses, important to his 
defense, in the time allowed, before the case, 
comes up for trial. In this case, the attorney 
for John, the accused party, may file a mo- 
tion for a continuance of the case. If the 
motion for continuance is granted by the 
judge, then the case is reset, for some later 
date, in the future. In this same case, wit- 
nesses in behalf of the defendant, may be 
compelled to come into court and testify, no 
matter whether they haye receiyed their wit- 
ness fee in adyance or not. The defendant's 
attorney, may compel the court to issue a 
summons, or process, compelling any witness 
to come into court. 

227. According to the United States con- 
stitution, eyery party accused of a crime, has 
a constitutional right guaranteed him, to hays 
his case tried by a jury, or at his option, 
by a court. After all of the preUminary 
pleas and motions haye been filed, and the 
day set for trial has arriyed, if the defend- 
ant, accused of the crime, demands a trial by 
jury, then the attorneys in the case begin the 

138 



selection of a jury, wldch sits as sole judges 
of the evldonce to be offered in the trial. The 
jury is selected, in the following manner, to- 
wit: From a list of names, fumiished the 
lawyers, which has been taken from the list 
of all the jurors, who have been selected to 
serve on all of the jury cases, for that partic- 
ular term of court, the attorneys proceed, to 
make an examination of these jurors, until 
the attorneys have selected twelve competent 
jurors, to sit and try the case. All of the 
jurors are brought into the court room, and 
each juror takes an oath which is usually ad- 
ministered by the court. In selecting these 
twelve jurors, the attorneys for both sides, 
ask the following questions of each juror: 
Are you a resident of the county, in which 
this case, is being tried? . Are you prejudiced 
against the accused party? Are you related 
to the defendant, to the attorney for the de- 
fendant, to the attorney for the State, to the 
wife of the accused, etc.? Each of the at- 
torneys in selecting the jury, will be per- 
mitted to have a certain number of per- 
emptory challenges, whereby they challenge 
a juror from acting as a juror. The attorney 
who exercises his right for peremptory chal- 
lenge, does not need to give any cause or 
reason, why he wishes to challenge any 
particular juror from serving, if he so desires 
not to give a reason. After twelve jurors 
have been selected, all the jurors arise, and 
the court swears all the jurors in, at the same 
time. The jurors are instructed by the court, 
that they are the sole judges of the evidence 
and testimony to be offered in this case. He 
instructs them not to talk about the case 
either with any outside parties or among 
themselves, under penalty of the court, if 
they^re so seen, disobeying the instructions 
of uie judge. After the jury has been select- 
ed, qualified and sworn, then the prosecuting 
attorney, reads the indictment to the jury. 
After this is read, the prosecuting attorney 
for the State, outlines to the jury, what the 
State intends to prove. Next, the attorney 
for the party accused of the crime, may out- 
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Iin6 to the jury, wliat the defense of the ac< 
cused will be. But, if the attorney for the 
party accused of crime, does not so desire, 
to make his opening statement at this time, 
he may wait, until the attorney for the State, 
has submitted the evidence on the part of 
the State, against the accused party. In these 
opening statements, which the attorneys make 
to the jury, they should not argue the case, 
but the attorneys should simply state, the 
nature of their defense, or the nature of the 
evidence, which the attorneys intend to offer, 
by their witnesses, and any statements which 
the attorneys themselves make, in this open- 
ing address, is not to be considered as evi- 
dence by the jury, but simply a statement of 
the case. 

When the attorney for the State, has sub- 
mitted all of his testimony and evidence in 
behalf of the State, then the attorney for the 
accused party, may have the privilege of 
either submitting the case, to the jury at 
that time, without offering any of his own 
testimony, in behalf of the accused party, or 
else the attorney for the accused, may make 
his opening statement to the jiury, and in- 
troduce the evidence and testimony of the 
accused party, and his witnesses. When the 
attorney for the accused party, has finished 
introducing all of the evidence for the ac- 
cused party, then the attorney for the State, 
may offer more evidence in behalf of the 
State, as rebuttal against the testimony of 
the party accused of crime, and against the 
evidence of the witnesses, of the accused 
party. All rebuttal testimony, must be con- 
fined to only that evidence which was intro- 
duced in the former part of the case. After 
the attorney for the State, has introduced all 
his rebuttal testimony, then the attorney for 
the accused party, may make a motion to the 
court asking that a verdict of not guilty be 
entered by the court. In the great majority 
of cases the court would over-rule this motion 
for a verdict^ because the court would rather, 
that the jury assume the responsibilii7, of 
bringing in a verdict, either of guilt or of in- 
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nocence. Unless it so happens, tliat tlie State 
has absolntely, to the satisfaction of the 
Jndge, not made a sufficient case to sustain 
the allegations In the Indictment, In which 
case, the judge would sustain the motion for 
a verdict of not guilty, and the court In this 
case, would then order 4;he jury to bring In a 
verdict of not guilty, for the defendant. 

After both sides to the case, have sub- 
mitted aU of their evidence and testimony, 
and both sides have rested, then the attorney 
for the State, argues the case to the jury, 
and in this argument the attorney for the 
State, renews aU of the testimony in an or- 
derly way, so as to show his complete ev- 
idence in a connected form, in as clear a 
manner, and in as convincixig a manner as 
can be done, for the jury, to grasp and un- 
derstand. Then after the attorney for the 
State, has finished arguing his case to the 
jury, the attorney for the accused party 
argues his case, according to the evidence, 
and to the best of his ability, tries to show 
to the jury, that his client is Innocent, and 
that the State, has failed to prove its case, 
against his client. 

228. The judge, who sits in a criminal case, 
has the power and authority to make certain 
rulings, regarding the admissibility, or the 
inadmissibility, of all evidence. Introduced 
during the trial. The presiding judge, is the 
judge of the law, involved in the case, while 
the jurors are the sole judges 6t the evidence, 
in the case. While this case was being tried, 
if the attorney for the accused party, tried 
to get some evidence, in the record of the 
case, which the attorney for the State, 
thought was Inadmissible, then the attorney 
for the State, would make an objection to the 
court concerning the admissibility of the ev- 
idence, which the attorney for the accused 
party, attempts to introduce and make a part 
of the record. If the court thought that tiie 
evidence was inadmissible, which the attorney 
for the defendant, or accused party, tried to 
introduce, then the court would sustain the 
objection made by the attorney for the State, 
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and tlie oYidence would be excluded. Wliere 
for instance the evidence is immaterial, ir- 
relevant, and as a result, inadmissible, if the 
court sustains tbis objection made by tbe at- 
torney for the State, then the attorney for 
the accused party, may ask that an exception 
to the judge's ruling^ concerning the admis- 
sibility of this evidence, be made a part of 
the record, of the case being tried. In errery 
case at law, a record writtoti, comprising the 
questions and answers, asked by the attomesrs 
on both sides, and given by the witnesses, on 
each side, is taken down in shorthand by the 
court reporter, and this record, taken by a 
shorthand reporter, is what is known, as the 
record of the case. 

229. In order to convict a man of crime, 
where that man has been indicted for killing 
another man, in order to prove that the in- 
dicted man Is guilty, it must be established 
and proved, first of all, that the man is dead, 
and also that the d^th of that man, was 
criminally caused, and it must also be proved, 
beyond a reasonable doubt, that the man 
charged in the indictment, actually killed the 
man. 

230. In the above case, after the attorneys 
for both sides, have completed arguing the 
case, in the presence of the jurors, and also 
in the presence of the judge, the judge in- 
structs, the jury, that they are the sole judges 
concerning the evidence and testimony of the 
case. The cou^ instructs the jury, concern- 
ing the law, which is applicable, to the case. 
The court instructs the jury, that they should 
weigh all testimony and evidence, that they 
should take into consideration all actions, and 
demeanor of all of the witnesses. Ordinarily, 
the instructions of the judge, to the jury, is 
written, and where it is written, the attorneys 
for both sides, may assist the judge, in pre- 
paring his instructions. In some states, tiie 
instructions of the judge, may be given to the 
jury orally, without having written them. 
While the judge is instructing the jury, he 
should be indifferent in giving these instruc- 
tions, so as not to convey to the jury any of 
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his own incUnations, concerning the in- 
nocence, or the guilt, of the party being tried. 
The judge's instructions, must not be con- 
sidered as evidence by the jury, but the in- 
structions of the judge are gLven to the 
jurors, in order that they may understand 
the law of the case. 

231. When the court has given its instruc- 
tions to the jury, one of the officers of the 
c6urt, takes an oath, and is given charge of 
the jury, to take the jurors to the jury room, 
and to keep the jurors in that room, until 
the jury returns with the verdict. After the 
jurors, have agreed on a verdict, the officer 
in charge, reconducts the jurors, back to the 
court room, where the foreman of the jury, 
reads the verdict of the jury, aloud, in open 
court, and all of the jurors must be present 
in open court, when the verdict is read aloud. 

2S2. Now that the jury has brought in a 
verdict, if the verdict be guilty, the parties 
so indicted, and found guilty by the jury, 
may put up a new bond for bail, and within 
a reasonable length of time, after the verdict 
has been entered of record, the convicted 
party may file a motion for a new trial, or a 
motion in arrest of judgment may be filed. 
If the attorney for the accused party, finds 
that there is some newly discovered evidence, 
or that the judge misinstructed the jury, or 
in case the attorney for the accused, finds 
that the jury was not properly, selected, or 
if the attorney for the accused party finds, 
that the judge excluded evidence that should 
have been admitted, or if the judge admitted 
evidence, which should have been excluded, 
if any of these mentioned things are discov- 
ered by the attorney for the accused, then 
the attorney for the accused, may file a mo- 
tion for a new trial. If the attorney for the 
accused party, finds the record shows that 
the State, did not produce sufficient evidence, 
to make a case, against the accused party, 
or If the attorney for the accused party, finds 
that the grand jury, which indicted the ac- 
cused party, was improperly selected, or if 
the attorney for the accused, finds that the 
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records show, that when the grand jury in- 
dicted the accused party, such indictment 
was not presented in court, then the attorney 
for the accused party may file a motion in 
arrest of judgment. When these two motions 
are considereid by the court, if the court does 
not sustain the motions, but instead over- 
rules the motions, then the court sentences 
the accused party. 

233. Suppose the accused party, wishes to 
appeal from the district court, to the appellate 
court. The attorney for the accused party 
will file a writ of error, by having a 
transcript made of the short-hand record, 
which the court reporter made, in short-hand, 
while the case was being tried in the district 
court. When this transcript of the record Is 
made, an assignment of the errors must be 
attached to the transcript, or endorsed upon 
the same, and this writ of error, which is 
composed of the transcript, together with the 
assignment of errors, is then filed in the ap- 
pellate court. After the writ of error has 
been filed in the appellate court, the higher 
court may issue a scire, facias, which is sent 
down to the attorney for the State, who 
prosecuted the case, in the district court. 
The attorney for the State, studies over the 
writ of error, and makes his answer to the 
same. During the time it takes the appellate 
court to take care of the appeal, a super- 
sedeas may be issued by the higher court, 
which will delay the execution of the sen- 
tence, which was passed by the district court, 
against the accused party, also, the accused 
party, may put up bail, and thus be released 
from confinement in jail, until the appeal Is 
heard. 

234. If the appellate court sustain the dis- 
trict court in this appeal, then the district 
court sentence will be imposed upon the con- 
victed party. If the appellate court reverse 
the judgment of the district court the ac- 
cused party will be released, and judgment 
entered for the defendant. 
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PEBSONAIi PBOPEBTY. 

235. All property rights, are divided into 
two classes, personal property, and real prop- 
erty. By right, I mean that power of domin- 
ion, which the owner, may exercise over his 
property. A party who owns property, has 
two kinds of right, in that property. One 
of those rights is a right in rem. The sec- 
ond one of those rights, is a right in per- 
sonam. For example: Suppose John has a 
homestead in Nebraska, with title to same, 
direct from the government. In this same 
case, John has a right in rem, in the home- 
stead, itself, i. e., John has the right to eoc- 
corcise dominion, over the land, itself, as land, 
comprised within the bounds of his home- 
stead. Suppose James drives a wagon over 
John's homestead, in this case John would 
have a right in personam, against James, who 
commits* a trespass, on the homestead land 
belonging to John. In this case, John's right 
in personam, would simply be against James 
personally, James individually, for tres- 
passing on John's land. In this respect, 
James is violating the right in personam, 
which Johui has in his homestead land. In 
this same case, when James drives over the 
homestead belonging to John, James, also, 
violates the right in rem, which John has, in 
that land as against aU of the people of the 
world. Therefore, in this case, we see that 
John, has two rights in this homestead, one 
in personam, one in rem, and we further see, 
that James has violated, both of these rights, 
belonging to John. 

296. When we say, John owns real prop- 
erty, the words real property, mean land and 
all permanent attachments, to that land, and 
aU interests, in land, except an interest for 
a term of years. Every other kind of prop- 
erty is personal property. Therefore we dis- 
cover, that all real property, is fixed, i. e., it 
cannot be moved, whereas on the other hand, 
all personal property, is not fixed, and it can 
be moved from place to place. Therefore, 
land is real property; a house built on a 
foundation, on a lot, is real property; trees, 
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while they are growing, in the land, are real 
property; a life estate, in a farm is real prop- 
erty. A chair, is personal property; an au- 
tomobile is personal property; grow&ig wheats 
or com is personal property; a mortgage^ is 
personal property, because it is only an in- 
terest in land for a term of years. 

237. Suppose John has a farm, and all the 
machinery, horses, cows, etc., for the opera- 
tion of that farm. John has a wife, and 
children. John dies, intestate, that is with- 
out leaving a will. In this case, the hein, 
of John, would reeciye the real property, 
diriBctly from John, i. e., to say in this partic- 
ular case, the wife would receive one-third 
of the real estate, and the balance would go 
to his heirs, the children. In regard to the 
personal property, the representative of 
John, t e., the administrator would receive 
the title to the personal property, which the 
representative would hold, for the heirs of 
John. The funeral expenses and debts of 
John, would be paid out of the personal prop- 
erty, and whatever is left, the administrator 
would pay over to the heirs of John. 

2S8. Suppose John owns an automobile, 
and James takes this automobile, which be- 
longs to John. If John desires to get back 
his automobile from James, John may bring 
an action, against James, in detinue. This 
action of detinue may be used, to recover 
back, specific, personal property, or chattels, 
of any nature. When John brings this suit, 
the court would hold, that John could recover 
back the automobile from James, and also 
damages, because of James' detention of 
John's automobile. But suppose James no 
longer has the automobile, and John can't 
find it. In this case, the court would hold, 
that John would be permitted to recover 
back, from James, an amount in money, 
equal in value to the automobile, and in addi- 
tion thereto, damages against James for the 
detention of the automobile, which belonged 
to John. In this same case, suppose James 
takes John's automobile, and s^Us it to 
Henry. John may bring an action in replevixi, 
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agftinst James, and tbe court would allow 
John, damages for the detention of the au- 
tomobile, and the court will permit John, to 
replevin the automobile from Henry, imme- 
diately. Because the automobile is personal 
property belonging to John, and since the 
title was in John, James had no title which 
he could transfer to Henry. When a writ of 
replevin is issued to gaJn back the auto- 
mobile, John will have to put up a bond, as 
security. This bond, is put up by John, so 
that in case John does not win his suit, the 
injured party, or the defendant, would be 
permitted to secure damages, which the de- 
fendant had suffered, because of the law suit» 
and also, so that the defendant could receive 
money for the automobile in case John lost 
his suit, and did not return the automobile to 
the defendant. 

239. Suppose James takes John's automo- 
bile, and converts the same to his own use. 
John brings an action in trover against 
James, for the conversion of his personal 
property, in this case, an automobile. The 
court would hold, that if John brings an ac- 
tion in trover, against James, John wiU be 
permitted to recover damages for the total 
value of the automobile, or personal prop- 
erty, converted by James, to his own use, 
without the consent of John. The automobile 
would then belong to James. 

240. Suppose John had committed a tres- 
pass against the personal property of James, 
which in this case, is a set of dishes. Sup- 
pose John breaks a number of these dishes, 
belonging to James. James may bring an 
action in trespass, and recover damages 
against John, for the injury which John com- • 
mitted against the personal property of 
James. In the above cases we see, that dam- 
ages done to personal property, may be re- 
covered by bringing any one of the following 
suits, where the subject matter of the suit H 
personal property; namely, replevin, detinue, 
trover, and trespass. 

241. Suppose John owns a lot, adjoining 
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James' lot. Suppose Jolin goes to bis lot and 
cuts down some trees. Wliile Jolin was cat- 
ting down these trees on his own lot, John 
cut down some trees, which stood an James' 
lot. John cut the trees on James' lot, In- 
nocently and by mistake. John converts 
these trees Into lumber, and makes yery ex- 
pensive furniture out of the lumber. James 
brings a suit against John, to recover the 
furniture, which John made from the trees 
which belonged to James. James claimed 
that he had title to the trees, and when the 
trees were made into furniture, James claim- 
ed that his title, followed into the manufac- 
tured furniture. The court in this case, 
would hold, that the title to the lumber, 
which was manufactured into furniture, be- 
longed to John, by right of accession. The 
court would hold that where a party inno- 
cently converts trees, belonging to another 
party, and spends a good deal of money and 
labor in transforming these trees, into ex- 
pensive furniture, that even though the title 
to the trees, themselves, were in James, 
nevertheless, John would receive title to the 
furniture, by right of accession, and James 
could only recover against John, for the value 
of the trees, so converted, and the court 
would not permit James, to follow his title in 
the trees themselves, into the manufactured 
furniture, and recover the value of the fur- 
niture, itself. Where the value of the trees 
has been so greatly enhanced, by the labor 
of John, in manufacturing them into fur- 
niture, James will not be permitted to re- 
cover, the value of the furniture, made ftom 
the trees which John converted, from James, 
and made into furniture, by great expense 
and labor on the part of John, where John 
has converted the trees innocently. In this 
same case, suppose John intentionally and 
willfully, and knowingly, cut down the trees 
from James' lot and manufactured the trees 
into furniture, in this case, if James brings 
an action against John for conversion, of 
the trees belonging to James. The court 
would hold, that John did not receive title 
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to the trees, manufactured in the form of 
furniture, by accession. In this case, James 
would be permitted to bring an action against 
John, and recoyer either the furniture itself, 
made from the trees belonging to James, or 
else James would be permitted to recover the 
yalue of the furniture. 

242. Suppose John ships his household 
fumitnre, to James, requesting that James 
store the same, for the winter. In this case, 
John would becalled the bailor, and James 
would be called the bailee, and title to this 
personal property, would still be in John, the 
bailor. Suppose in this same case, when 
James received the furniture belonging to 
John, James mixed John's furniture, with Us 
own furniture, so that it was impossible to 
distinguish between the different pieces of 
furniture. In this case, the title, of James' 
furniture, would pass to John, in case James, 
intentionally confused the furniture of John, 
with his own. In this case, the burden of 
proof would be upon James, to identify his 
own property, and until he was able to do so, 
title to all of the personal property, which 
in this case, is furniture, would belong to 
John. 

2^. In the beginning of our discussion of 
personal property, we found, that we have 
two kinds of rights in relation to property; 
one, a right in rem, the other, a right in per- 
sonam. In' the transfer of the title, to per- 
sonal property, we find that such title may 
be passed by accession; title, to personal 
property may be passed by confusion; and 
now we will discover that title to personal 
property, may pass by judgment, in rem. 
Suppose John brings a replevin suit against 
James, for the purpose of recovering back an 
automobile, which James has imlawful pos- 
session of. In this case, if the court gives 
John a judgment in the replevin suit, the 
Judgment which the court enters, will be 
directed against the automobile itself, and 
not against James, personally. This judgment 
would be a judgment in rem, and title would 
pass to John. Suppose John brings a suit in 
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gamisbment, and attaches tlie salary, of 
James. The jndgineiit which the court would 
enter in this case, where the salary is at- 
tached, would be a judgment in rem, because 
the judgment would be directed against the 
salary Itself, which belongs to James, and 
title to the salary would pass to John. Sup- 
pose in another case, John sues James, on 
a note, in this case, if the court gave John 
a judgment, the judgment would be against 
James, personally, and this would be a judg- 
ment in personam, because the judgment la 
directed against James personally, and not 
against any specific personal property or 
chattel, and consequently, no title of any 
kind, passes to John, where the court renders 
a judgment in personam, against James, in 
John's behalf. 

QA^ (Suppose James gave John his note 
for one thousand dollars, the note was to 
run one year. When the note matured, John 
did not bring suit against James, but instead 
left the note remaining unpaid, and unrenewed, 
for ten years. John brings a suit against 
James, on the note, after ten years from the 
date on the note. The court would hold, in 
this case that John could not recover against 
James on the note, because, the statutes of 
limitation begins to run against John, on the 
note, five years after the note matured, and 
in this case the full period of time had ex- 
pired according to the statutes of limitation 
and as a result, title to the note passes to 
James. This is the case, with a note where 
John continues to hold the note in his pos- 
session, and does not assign the same. Thus 
we see title to personal property, may para 
from one party to another party, by opera- 
tion of the statutes of limitation. 

2^. Suppose John gives James a team of 
horses, and John keeps the horses in his own 
stable for one year. John dies, and the per- 
sonal representative of John sells the horses, 
to pay for the fufieral expenses of burying 
John. James brings an action against the 
personal representative, claiming that John 
gave him the horses, before John died. The 
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court would hold in this case tliat the title* 
to the horses did not pass to James, by vlrtae 
of the gift, which John made to James, be- 
cause John did not deUyer the horses to 
James when he made the gift, and conse- 
quently the administrator of John's estate 
had title to the horses and had a perfect 
right to sell them. The court would say that 
title to personal property may pass by gifty 
if the personal property or chattel is actually 
delivered, to the donee, at the time the gift 
is made. Suppose John had ten thousand 
bushels of corn in a granary. John made a 
gift of this com to James, and delivered to 
James one ear of com. The court would hold 
that title to the com had actually passed to 
James, and that the delivery of the one ear 
of com was sufficient to pass title to the ten 
thousand bushels of com. The court has held, 
that title to personal property may pass where 
the gift of the personal property has been 
made by a deed, under seal, even though, the 
party who makes the gift does not deliver 
the deed. Title to personal property may 
also be passed where a will is made, or where 
a mortgage is given, or in 'Case one i>arty 
goes into bankmptcy. Title to personal prop- 
erty in all of those above mentioned cases 
will pass. 

2d^. Suppose John takes his wagon to 
James, the wagon maker, and James repain 
the wagon for John. John does not pay James 
for repairing the wagon. James keeps the 
wagon in his own possession for the purpose 
of compelling John to pay for the^ repaixt. 
John brings suit against James to recovar 
back the wagon. The court would hold In 
this case that James had a lien against the 
wagon, which he repaired for John, for the 
cost of such repairs. Suppose John is a com- 
mon laborer, and lays brick in a wall in a 
building, whi<di belongs to James. John 
would have a labor lien against the building 
belonging to James for the manual labor 
which he performed in laying these bricks, 
and a court has held that, "Where a bailee 
expends labor and skill in the improvement 
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of the subject deUyered to him, he has a 
lien for his charge for any expense which he 
has incurred or for the skill which he be- 
stowed in thus improving the subject thus 
delivered to him." It must be remembered, 
however, that the labor Uen, must be filed 
by the party who performs the labor within 
the time required by statute, where the party 
who performs the labor does not have actuiJ 
possession of the personal property, or chat- 
tel, which has been repaired. 

247. Suppose John takes a wagon to 
James, and James repairs this wagon. After 
James repairs the wagon, John gets the 
wagon from James without paying for the 
repairs. John afterwards sells this particu- 
lar wagon to Henry. Later, John takes a 
buggy to James and has James repair the 
buggy. John calls to get the buggy and pays 
for the repairs of the buggy. James refuses 
to turn over the buggy to John, claiming 
that he has a labor lien on the buggy for 
repair work, which he had performed on the 
wagon, which belonged to John, and which 
John had not paid for. John brings a suit 
against James to recover back the buggy. 
The court would hold in this case that John 
could recover. the buggy, and further that 
James would not have a lien on the buggy 
for repairs performed on the wagon, because 
this labor lien is a specific lien, and as such 
it only attaches to the particular chattel or 
personal property itself, which is, or has 
been, the subject matter of repair. Therefore 
John would be permitted to recover his 
buggy, and James would have to bring a civil 
suit against John, and secure a judgment 
against John for the repair work done on the 
wagon. Then if John still has the buggy, 
James could get out a writ of attachment, 
and attach the buggy, which belonged to 
John, if John still had the buggy in his pos- 
session, and thus collect the debt, whicfa 
John owed James, for the repair work which 
James did on John's wagon, which John had 
not paid for. Liens are not transferable, 
because a lien is purely personal, and the 
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minute the subject matter of lien passes out 
of tlie possession of tlie party who is entitled- 
to a lien, on the chattel, because of services 
rendered, just that minute the right of lien 
stops if the owner of the chattel sells it. 

248. Suppose John, a trayeling salesman, 
rents a Uvery rig from James, and drives to 
another town, stops at the hotel of Henry, 
feeds the horses at the expense of Henry, and 
while at the hotel, John borrows a piano 
from the merchant there, and has the piano 
moved into the hotel into John's room, and 
Henry, the innkeeper, knows that this ia a 
borrowed piano, and that it does not belong 
to John. John skips out and does not pay 
the innkeeper for the services rendered John. 
The court would hold, in this case, that 
Henry, the innkeeper, would have a lien on 
the horses belonging to James, for the cost 
of the feed aUd shelter which Henry, the inn- 
keeper, had given the horses, even though 
the horses were not the property of the 
traveling man John. Henry, the hotel man, 
would not have a lien on the piano because 
he knew that the piano was borrowed by 
John and that it belonged to the merchant, 
because the piano is only bailed to John. 

249. Suppose John sends his household 
furniture to James, to store for the winter. 
In this case John is bailor and James la 
bailee. Suppose James breaks up the fur- 
niture of John, while James is bailee. Sup- 
pose Henry, an outside party, broke up the 
furniture of John, while James was bailee, 
and suppose further that James, the baUee, 
takes the furniture apart, and builds a house 
out of it. In this case the court would hold 
that John could bring an action against 
James for damages, as bailee, in the case, 
where James broke or injured the 'furniture 
belonging to John. In the next case, where 
Henry broke the furniture which James had 
in his possession, as bailee, James could 
bring a «uit for damages against Henry for 
the injury which Henry did to the furniture 
for which James was bailee. In the last 
case, where James, as bailee, takes the fur- 
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niture to pieces, and builds a house of it, 
Jolrn, the original bailor, may bring an action 
against James for conversion, and recoTer 
from James tbe value of tbe furniture, as 
furniture, on the ground that when James 
took this furniture apart that a constructive 
sale had taken place between John and 
James, and the court would hold that John 
could recover from James, the bailee, the 
value of the furniture. 

250. Suppose John has a goat. The goat 
gets away from John's home. James finds 
the goat. James feeds the goat for one year, 
after which John discovers that James found 
his goat. John asks to have his goat back. 
James refuses to give the goat back to John, 
unles John pays James for having fed the 
goat. The court would hold, in this case, 
that John had title to the goat, and could 
regain possession of the goat without paying 
James one cent for feeding the goat. Be- 
cause James found the goat, and he did not 
have to take the goat home and feed it, if 
he did not so choose to do, and the court 
would hold that James was a gratuitous 
bailee, and the court would further hold that 
if James had used the goat, and driven the 
goat from place to place, and for services 
around the home, that in this case John could 
not only recover the goat back, but John 
could also recover damages for the services 
of the goat, which James had received, by 
using the goat. The court would also hold 
that as between James, and all other parties, 
except John, the true owner of the goat, 
James would have title against all the world, 
by virtue of his actual possession of the goat. 

LANDLORD AND TENANT. 

251. Suppose John owns a farm, which he 
rents to James, under a written contract. 
The contract provides that James is to have 
possession of the farm and the buildings, 
and the opportunity of cultivating the soil. 
For these privileges James agrees to pay 
John a certain amount of money. This re- 
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lationship betwaea Jolin and James is tliat 
of landlord and tenant. Jobn is the landlord, 
or the lessor. James, who rents the farm, is 
the tenant, or lessee. Suppose in the con- 
tract which John makes with James he uses 
the following language, "the lease shall run 
to the lessee, his heirs and assigns.'' In this 
case James would be said to have a lease^ 
in fee. Suppose, in this same case, John 
mikes a lease to rent his farm to James for 
the period of James' life, or for the life of 
John himself. In either of these cases James 
would have a lease for life. Suppose John 
rents the farm to James fpr five years, or for 
five months, or for five days, or f or« five 
hours, in any of these latter, James would be 
said to have a lease for years. And in order 
that James be possessed of the land, James 
must actually enter upon the land. 

252. Suppose John leases a house to James, 
and no mention is made in the lease, how 
long the lease is to run, and it is agreed that 
either John or James may tefmlnate the lease 
whenever they desire. This would be a 
tenancy at wlU. Suppose John leases James 
a house for one year, and James remains in 
the house sixty days after the lease expires. 
The court would hold that the sixty-day 
period after the original lease had expired 
would be called a tenancy at sufferance, and 
the court would also hold that any time after 
the lease had expired, and during the sixty- 
day period, the lessor or landlord, could go 
into his house and take possession of it, any 
time that he might wish. Suppose John rents 
a house to James for one hundred dollars a 
month, but nothing is said in the lease how 
long the lease shall run. The court would 
hold that this is a tenancy from year to year. 
The court also would hold that, if a house 
were rented and the rent was payable quar- 
terly, semi-annually, or annually, that in any 
of these cases this would be a tenancy from 
year to yeac, and whenever the pcnricd at 
which the rent falls due arrives a new con- 
tract is entered into for the length of time 
for which the rent money calls for, if the 
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tenant does not move when the lease ei^pires. 

253. Suppose John goes to the Orpheum 
ticket office, at one o'clock in the afternoon, 
and purchases tickets for the evening per- 
formance. Early in the afternoon a fire takes 
place in this theatre, and burns up the first 
three rows of seats. John hrings his friends 
and comes to the theatre in the evening, 
presents his tickets. The man that gathered 
the tickets gave John the stubs, John gave 
the stubs to the usher for the purpose of 
being conducted to the se^ts, whereupon the 
usher informed John that the seats had beien 
burned. The management of the Orpheum 
theatre offered John some other seats. John 
refused to accept them, whereupon the man- 
ager of the theatre requested John to leave 
the building. John refused to do this. The 
manager threw them all out of the house. 
John brings an action for damages against 
the Orpheum theatre company. The court 
would hold, in this case, that John could not 
recover damages against the Orpheum theatre 
company on the ground that he had a lease 
on these seats for the evening performance, 
as a result of having purchased these tickets. 
The court would hold that he did not have 
a possessory interest in the seats, as he 
would, if he had a lease. The court would 
further hold that the theatre tickets which 
John had were in nature, and were in fact, 
a license. These tickets were only in the 
form of a license, to occupy those particular 
seats during the performance for which the 
tickets called; John could only recover back 
from the Orpheum company the money that 
he actually paid for the tickets. The court 
would further hold that a lease may be as- 
signed, but a license cannot be assigned. It 
must be understood, however, that a license 
is a contract, just the same as a lease is a 
contract. 

254. Suppose John enters into a lease with 
James to rent to James his house and lot for 
two years. Suppose James sublets this same 
house and lot to Henry, for one year and six 
months from the day the lease is originally 
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made with John. Suppose James leases this 
same house and lot to Frank for two years, 
from the date of the lease, which James made 
with John. The court would hold that in the 
first instance, where James made a contract 
with Henry, to let Henry rent this same house 
and lot from him, for one year and six 
months, that this contract between James and 
Henry, would be called a sublease. The court 
would hold, in the second instance, where 
James contracted with Frank, to let Frank 
use the house and lot, for two years' time, 
or for the exact length of time for which the 
original lease, between John and James called 
for, that in this case, since James would no 
longer have any interest in the house and 
lot; that instead of the contract, which James 
made with Frank, being a sub-lease, it was 
in fact and in effect an assignment. There- 
fore, I wish to make the point that in case 
a lessee does not retain some interest in the 
lease itself, or in the property which he 
leases, from the original lessor; when the 
lessee makes a lease with a third party, the 
original lessee will be said to have assigned 
his lease, instead of having sublet it, where 
he does not retain some interest in the lease, 
as for example: if John sublets the lease, 
for the entire period, which the original lease 
calls for, except one day, then John would 
be said to have sub-let the property and not 
to have assigned it. 

256. Suppose John goes to a boarding 
house, and rents a room, with board, for a 
certain length of time. In this case, the court 
would hold, that the relationship of landlord 
and tenant, did not exist, between the propri- 
etor of the boarding house and John. The 
court would hold, that John would have no 
possessory interest, in the boarding house it- 
self. But John would be considered only a 
boarder, or lodger, and not a tenant. The 
keeper of a boarding house does not have to 
have a written contract with a boarder. 
When the period for which the lodger rented 
the room expires, the proprietor of the board- 
ing house may turn the lodger away. If the 
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lodger fails to pay bis board biH, tbe propri- 
etor of tbe boardlog house will bave an inn- 
keepers' lien against tbe personal effects of 
tbe boarder or lodger for tbe non-payment of 
bis board and room. If Jobn rents a flaty or 
an office, if tbe contract calls for tbe eocdusive 
use and possession of tbe same, by Jobn, then 
tbe relationsbip of landlord and tenant will 
exist, and Jobn will be said to bave a pos- 
sessory interest for tbe term of bis lease in 
tbe apartment or office so leased. 

256. Suppose Jobn agrees to farm tbe land 
belonging to James, and pays James one-balf 
of tbe crop, as rent for tbe use of tbe land. 
Tbe court would bold, in tbis case, tbat the 
relation of landlord and tenant existed. Sup- 
pose James owns a farm, and Jobn has the 
horses, machinery, etc., with which to work 
tbe farm. James agrees to furnish the land, 
Jobn agrees to furnish the machinery, horses, 
etc., and plant the crop, and divide the crop 
half and half with James. In this case, the 
court would hold, that this is a partnership, 
and no relationsbip of landlord and tenant 
exists between James and Jobn. Suppose 
James, who owns the farm, agrees to pay 
Jobn one-third of tbe crop, for taking care 
of the farm. In this case, where James owns 
tbe farm, James will have title to whatever 
is raised on the farm. John, who takes care 
of the farm, will have a lien, on the crop, for 
his share. John will not be permitted to sell 
or mortgage the crop, where he simply is a 
hired man for James, who owns the land. 
Likewise, where the relationship of landlord 
and tenant exists, the landlord has a lien on 
the crop for the rent money. 

257. In tbe United States we have a stat- 
ute of frauds, which provides that every 
lease of land must be in writing, where the 
term of the lease is longer than one year, or 
where the tenant or lessee is not to take pos- 
session of the farm, within one year, then the 
lease must also be in writing. If the lease 
is for less than one year, and tbe tenant or 
lessee, is to take actual possession immedi- 
ately, then the lease need not be in writing. 
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In Bveary lease that is drawn up the words 
demise and lease should be used, as a part of 
the written conlaract, which forms the lease. 
In ord«r that a lease be valid, binding and 
consummated, the lessor must deliver the 
written lease to the lessee, and the lessee 
must accept the lease as drawn up and deliv- 
ered. 

268. Suppose John wires James that he 
will rent James' farm for one year for one 
thousand dollars, beginning September first. 
James wires back to John, accepting every 
item in John's telegram. In this case a valid 
lease would have been perfected, according 
to the statutes of frauds, and according to 
the law of leases. 

259. If after a lease has been drawn up, 
and accepted, one of the parties refuses or' 
neglects to carry out his part of the lease, 
the injured party would be permitted to bring 
a suit in damages against the other party 
for breach of contract. 

260. Suppose John leases a store building 
of James, the landlord or lessor. James will 
not, by implication, covenant that the build- 
ing is fire-proof, sound and substantial, or fit 
for occupancy, unless these covenants are 
actually written into the lease itself. But the 
law will imply that James agrees to let John 
take possession of the building, and that 
James will not disturb John, while John is 
occupying the building. The law will also 
imply that John, the lessee, agrees to pay the 
rent. The law also implies that John, the 
lessee, will not destroy the building, or com- 
mit waste. The law also implies that when 
John's lease expires or terminates, John will 
redeliver possession of the building to James, 
the landlord, or lessor, in as good condition 
as the building was in when John leased it, 
save for any natural wear and tear, which 
may depreciate the condition of the building. 
Every lease will be interpreted in its con- 
struction in favor of the tenant or lessee 
where any doubt arises concerning any terms 
or words used in the lease itself. If the 
lease bears no date, as to when it shall begin 
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to operate, the law will hold that the lease 
begins immediately when such lease is deliy- 
ered and accepted. 

261. Suppose John leases a store building 
from James, and in the lease James describes 
the buildlog as twenty-five fifty Nicollet 
Avenue. The court would hold that the num- 
ber twenty-five fifty Nicollet Avenue would be 
a sufficient description. The court also would 
assume that this description would include 
the lot and everything on it. Suppose in the 
rear of this lot» which John rented, there was 
an oil well. The law would presume that 
John would have the privilege, under his 
lease, to operate the oil well, unless the land- 
lord, James, reserved to himself, in the lease, 
the exclusive use of the oil welL Suppose, 
when John rented this property, there was 
no oil well on the lot, but subsequently John 
discovers that there is oil underneath the 
surface of the lot. In this case the court 
would hold that John would not have the 
authority to drill the well, and thus use the 
oil, by virtue of the fact that he had a lease 
on the lot. 

262. In every lease that is drawn up there 
are usually certain restrictions incorporated 
in the lease which prohibit the lessee, or 
tenant, from doing certain things, without the 
consent of the lessor, or landlord. If anyone 
of these agreements is violated, by the 
tenant, or lessee, usually the lease terminates, 
or else the lessor may sue for damages, and 
recover the same against the lessee. For ex- 
ampl, if a lease provides that, ''In case the 
tenant, or lessee, assigns or sublets this lease 
without the written consent of the lessor, a 
violation of this clause, will cause a forfeiture 
of the lease, against the lessee, and in behalf 
of the lessor.'' In view of these facts, if 
John, the tenant or lessee, sublets a building 
which he has leased from James, and his 
lease with James contains the above clause, 
just the minute that John sublets the store, 
without the written consent of James, the 
lessor, just that minute will John's lease be 
forfeited, or terminated. Ordinarily in every 
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lease, tlie lessor or landlord usually inserts 
In his leases, in order to protect liimself, the 
following clause: ''The lessor shall have the 
privilege to enter the premises." Suppose 
John assigns his lease, which he has with 
James. In this case, if the assignee of the 
lease does not pay the rent, or if the assignee 
violates any of the covenants, which are 
specifically made a part of the lease, James, 
the lessor, or landlord, may hold John, the 
lessee, or tenant, responsible for the rent, or 
for the violation of any of the covenante. 
In case John sublets a building which he has 
leased from James, this sub-tenant, will be 
in no way responsible to James, the lessor, or 
landlord, in case the sub-tenant violates any 
of the covenants in the lease, originally en- 
tered into by and between James, the orig- 
inal lessor, and John, the original lessee. 

263. Suppose John rents a build,ing of James, 
John cannot afterwards, in order to escape 
pajring rent, deny James* title to the prop- 
erty. If James should be careless, and let 
taxes accumulate against his property, or if 
James is in arrears in pajring his insurance 
premiums, or if there happens to be a mort- 
gage against the property, and John finds in 
order to protect his lease with James, he is 
compelled to pay such taxes, insurance prem- 
ium, or mortgage. Then John may bring a 
damage suit against James and recover back 
the money which John pays in the interest 
of James, or else John can stop paying his 
rent, and set his rent off against the money 
which he has been compelled to pay for 
James in order to keep his lease. The court 
will also hold that James, the landlord, must 
use reasonable care in keeping his building 
in repair, s6 as not to subject the public 
to any injury, because of the unrepaired con- 
dition of the building, unless John, the tenant, 
in his lease with James, agrees to keep the 
building in repair. In this case, John wHl 
have to use reasonable care and diligence in 
keeping the building in repair, so that the 
public will not be injured. If James, the 
landlord, gives John a lease to a building, 
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knowing tliat Jolm intends to use the building 
in such a way as to become a public nuisance, 
James, the landlord, will be liable in damages 
for any injury caused tlie public as a result 
of this nuisance. Suppose James rents a 
building to John, and there are certain dan- 
gerous features about the building, and James 
knows about these dangerous conditions, but 
he neglects to inform John of their existence, 
and of thoir dangerousness. Suppose John* 
or some of his family become injured as a 
result of these dangerous conditions. The 
court in this case would hold that John could 
recover damages from James for any injuries 
which have been sustained. 

264. Suppose John rents a house or a store 
from James, and the repairs are not kept up 
by the landlord, or lessor. John brings a 
suit against James. The court would say that 
where the tenant had not entered into an 
agreement with the landlord to maintain the 
property in repairs the law implies that the 
landlord will keep the property in repairs, so 
that it can be used for the purposes intended 
by the lease itself. If the landlord neglects 
to repair the building, the tenant may repair 
the same and bring suit for damages against 
the landlord to collect the money which he 
spent for repairs, or else the tenant may give 
the landlord notice, and if the landlord does 
not repair the property within a reasonable 
length of time after the notice is given, the 
tenant may move out of the property, and 
thus terminate his lease with his landlord, 
and the landlord would have no recourse 
against the tenant. Suppose John rents a 
house from James, and James, the landlord, 
neglects to insert the clause in the lease 
which gives him the privilege to enter the 
property, and make repairs. In this case, 
the court would hold, that this landlord would 
have absolutely no authority to enter the 
premises leased to John, to make any repairs 
during the term of John's lease, without the 
consent of John. If the landlord does enter 
and make repairs under this condition of af- 
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fairs, John may bring an action against the 
landlord for trespass, and recover damages. 

266. Suppose John enters into a contract 
"With Jamesy and rents a house. In the lease, 
ii John agrees to keep the building in repair, 
James, the landlord, may compel John to 
make such repairs. If no such clause is con- 
tained in the lease, the landlord can only 
compel John, the tenant, to make such re- 
pairs as are caused by the negligence of John, 
the tenant. The law will also require that 
the tenant use reasonable care in his use of 
the house, and the tenant will be required 
to make any small repairs in order to keep 
the house water-proof, or wind-proof. 

266. When we speak of rent, in the sub- 
ject of landlord and tenant, we mean the 
consideration, whether it be money, services, 
etc., which the tenant pays the landlord for 
the use of the property thfis rented by the 
landlord to the tenant. In the contract t>r 
lease, which calls for the renting of a build- 
ing, when the landlord delivers the lease to 
the tenant, and the tenant promises to pay 
rent for the use of the building, the tenant's 
promise to pay the rent is sufficient considera- 
tion for the delivery of the lease. 

267. In every instance the landlord is en- 
titled to his rent, no matter whether the 
tenant assigns or sublets the property. The 
landlord may assign the rent, either by means 
of a deed, or by means of a will, because 
rent is personal property, just the same as a 
note, a check, or a draft. 

268. Suppose John enters in to a lease 
with James to rent James' house. In the 
lease nothing is said as to when the rent shall 
be paid. In this case the court would hold, 
that the rent would be payable, at the end 
of the lease, or at the end of the divisional 
periods, according to which the lease is 
divided into. Suppose in this same case, 
where John rents a house of James, John as- 
signs the lease, and James, the landlord, ac- 
cepts the rent from the assignee. The fact 
that the landlord accepts the rent from the 
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assignee will not relieve John, the^ lessee or 
tenant, from his obligation with the land- 
lord. But if John assigns the lease, and the 
landlord agrees to the assignment and releases 
John, the tenant, from his original lease, 
then the tenant, John, can no longer be held 
responsible for rent by James, the landlord. 
Suppose in this same lease certain time is 
specified in the lease, when the rents are pay- 
able. John accepts the lease from James, but 
does not move into the house until six months 
later. In this case, the court would hold, 
that John the tenant must pay the rent ac- 
cording to the terms of the lease, no matter 
whether the tenant did not actually occupy 
the house for six months after the lease was 
delivered, by the landlord, and accepted by 
John the tenant unless the landlord because 
of his own negligence made it impossible for 
John the tenant, to move into the house, un- 
til six moaths had passed, from the time the 
lease was made, delivered, and accepted. In 
this case, the court would hold, that John 
the tenant would not be compelled to pay 
the rent, for this period of six months, during 
which, because of the negligence of the land- 
lord, John was unable to move into the 
house. 

269. Suppose John enters into a lease with 
James, to rent James' house. In this lease, 
the landlord did not agree to keep the build- 
ing in repair. While John is occupying the 
house, a windstorm blew the house down, so 
there was nothing left but the lot. The court 
would hold, according to Common Law that 
John the tenant would be compelled to pay 
the rent to the landlord, just the same, ac- 
cording to the contract, or lease, which John 
made with the landlord, even though the 
tenant John was absolutely innocent and had 
nothing to do with the destruction of the 
building, because John the tenant could use 
the lot itself, for some other purpose. This 
is according to the common law. In this 
same case, according to the modem law, 
where the house is totally destroyed by an 
act of God, or by inevitable accident, so that 
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the house cannot be occujkied by John the 
tenant, the court would allow John to pay 
rent which was due the landlord up to the 
time property was totally destroyed, and then 
the lease would be terminated and John 
would be under no further obligation to 
James the landlord. This is the modem law 
today. 

270. The law provides that rent will have 
to be paid to the party designated in the 
lease, and at the periods designated in the 
lease. Bent ordinarily is made payable in 
the lease to the landlord or his grantee, heirs, 
assigns, or to the authorized agent of the 
landlord. If John the tenant neglects to pay 
his rent to James the landlord, the landlord 
has a lien on the personal property of the 
tenant. The landlord may hold the personal 
property of the tenant until he receives his 
rent or any damages which the tenant John 
may have caused the landlord James by hav- 
ing violated any covenant contained in the 
lease. 

271. Suppose John rents a farm ftom 
James, and for his own convenience John 
builds a small bam on the rented farm. But 
John does not put a foundation under this 
bam, so it can be moved at any time. When 
John's lease expires, he moved the bam off 
of the farm. James brought an action against 
John for damages, for having moved the bam 
off of the land, which, James claimed, be- 
came real estate. The court would hold in 
this case, that the law would presume that, 
where a tenant attaches fixtures to real es- 
tate for the purpose of assisting him in car- 
rying on his business, for which he leased 
that property, if these fixtures can be re- 
moved by the tenant without injury to the 
real estate, the court will regard such im- 
provements as fixtures. As fixtures they be- 
long to the tenant, and can be removed by 
the tenant, any time during the life of his 
lease. In case John has a lease for five 
years, he must at least have the fixtures all 
removed from the real estate, on or before 
the last day of his lease. It John has a lease 
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for life, on tills property belonging to James, 
if John should die, John's executor will have 
a reasonable length of time after the lease 
expires, 'within which to remove such fixtures, 
as John may have built upon the land during 
his tenancy. Suppose .John had built a 
foundation under this barn. In this case the 
court would hold, that the bam became real 
estate, and would not be regarded as a fix- 
ture. Because when the bam was removed, 
its removal would injure the real estate. 
Where a foundation is built under a bam, it 
would appear as though John intended to 
make the improvement permanent, instead 
of only temporary, as it would appear, if he 
builds a bam without any foundation under 
it. The court in cases allowing tenants to 
remove fixtures, is somewhat lenient with the 
tenant, in order to facilitate trade and com- 
merce. 

272. Where John enters into a lease with 
James, for a period of five years, or for the 
life of Henry. In this case, when the five 
years expire, the lease terminates, just the 
same as any other contract; or when Henry 
dies, the lease will expire, or terminate, and 
James the landlord will not be compelled to 
notify John, that his lease has expired, but 
James may enter, immediately upon the ex- 
piration of the lease and take possession of 
his real estate. If John remains on the prop- 
erty after his lease expires, the landlord 
James, may eject John, without any damages 
on the part of the landlord. Suppose John 
enters into a lease with James, for a month, 
or six months or a year, the lease in this 
case, would expire at the end of the month, 
or at the end of six months, or at the end 
of one year. If John remained in possession 
of the property, after the expiration of any 
one of these periods, the law would presume, 
that John, has entered into a new lease for a 
similar period of time, which the old lease 
called for. If James the landlord, wishes to 
remove John from the premises, when any 
.one of these periods is about to expire, James 
the landlord must give John the tenant, due 
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notice, tliat tbe landlord wialieB to terminate 
-tlie lease. In case tlie property, wUch Jolm 
rents from James is totally destroyed, tills 
destruction will terminate the tenant's lease. 
A lease may be terminated by forfeiture, in 
case the tenant John violates or breaks any 
of the covenants In the lease itself. A lease 
may also be terminated in case John the ten- 
ant, surrenders his lease to James the land- 
lord, and they both agree, that the lease ex- 
pires in June. In this case, if John plants 
wheat, oats, com and such similar emble- 
ments, when the lease expires, James the 
landlord, will be entitled to receive all of the 
growing crops, which John the tenant, 
planted, and which had not matured when 
John's lease expired. The court would hold 
that the landlord would be entitled to receive 
the emblements, because John the tenant, 
should have known better, than to jdant such 
crops, as would not mature, and be ready for 
harvest by the time the lease expired. The 
court would further hold, that after the lease 
had expired, John the tenant, would not be 
permitted to return, and harvest the grain, 
when it became ripened, after his lease had 
expired. 

BEAIi ESTATE 



TRANSFER OF REAI. ESTATE 

273. Real estate comprises all land and 
interest^ in land, except where that interest 
in land, is for a term of years. All real 
estate is immovable, and title to real estate, 
may be transferred by a deed, also by a wilL 
Ail instruments, which transfer the title to 
real estate, must be in writing. Ordinarily, 
when a transfer of title to real estate is 
made, the owner of the real estate, usually 
consents to the transfer. The party who re- 
ceives the title to the property, from the 
original owner, ordinarily pays a considera- 
tion, for the property. Where the transfer 
of the real estate, takes place by means of 
a will, the party receiving the property, in 
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tills case, ordinarily, does not pay any con- 
sideration, for the title which he receives, to 
the real estate, by virtue of the will, itself. 
In case, title to real estate is transferred, 
from the owner of the real estate to a cred- 
itor, where the court transfers the title, un- 
der process of execution, in this case, the 
transfer of the title to the property, takes 
place, without the consent of the owner. 
We also learned in our study of leases, that 
a valid title to real property, may be trans- 
ferred by a valid lease. In order to trans- 
fer the title to real property, whether by 
deed, or by lease, this instrument of transfer, 
must be in writing, signed by the party own- 
ing the land. In case, the transfer is made 
by a lease, the party, to whom the lease is 
transferred!, must give a valid consideration, 
for the lease, whether it be money or money's 
worth, or a promise to pay money, and the 
lease must be delivered by the owner of the 
property, to the lessee, and the lessee must 
accept the lease. In case, the transfer of 
title to real estate, is made by a deed, the 
deed must be in writing. If the deed is 
sealed, the seal itself imparts consideration; 
otherwise such deed must recite that a con- 
sideration was paid. The deed must be deliv- 
ered to the party named in the deed, or to 
somebody for him, and accepted by that party, 
before the title to the real estate, passes. Or- 
dinarily in a sealed deed, the deed itself, con- 
tains the phrase, ' 'One dollar, in hand paid.' ' 
The courts will consider, that everythii^ in a 
sealed deed is true, and even though the one 
dollar is not paid by the grantee, the court 
will not permit the grantor to deny that the 
one dollar has been paid, if the deed itself, 
recites, that the dollar has been paid. In 
case John wishes to transfer to James, a life 
estate or an estate in fee, John must make 
the contract transferring the title in writing, 
and John must sign the deed. If John does 
not put a seal on the deed, then James must 
actually pay a valid consideration, for the 
estate, and John, must deliver, the deed to 
James, in order to have a valid transfer of 
the title to the proper^. 



274. Suppose John transfers the title of a 
farm to James. John may give James a war- 
ranty deed, or John may give James.a special 
warranty deed, or John may give James a 
auit-daim deed. The court would hold, in 
these various cases, where John gave James 
a warranty deed, John the owner of the land 
warrants, that he has title to the property, 
and John will covenant to that effect, in the 
deed; the court would hold, where John gav^ 
James a special warranty deed, the covenants 
of warranty, in the deed, would only be 
against the acts of John. In case John gave 
James a quit-claim deed, the court would 
iLOld, that the quit-claim deed would not con- 
tain any covenants of warranty, and in the 
case of a quit-claim deed, James would only 
receive whatever title John might have in the 
real property, so transferred to James, by 
means of the quit-claim deed. At the time 
John transferred the property, James would 
also receive, whatever future title John might 
acquire in this same real property, so deeded 
to James, by John, by means of this quit- 
claim deed. 

276. Suppose John makes out either, a 
warranty deed or a quit-claim deed, trans- 
f ering the title of a farm, to James. Either 
one of these deeds, must contain the follow- 
ing parts: (1) Premises; (2) Becital; (8) 
. Words of Conveyance. We have two differ- 
ent forms of deeds, one^ deed poll deed, and 
tbe other indenture deed. The deed poll deed, 
may contain either of the following premises, 
to«wit: "Know all men by these presents, 

that I '* Or a deed poll may 

read: "To all to whom, these presents shall 

come. Greetings! Know that I " 

If the form, be an indenture deed, the prem- 
ises of the indenture deed, will begin as fol- 
lows: "This indenture, made this 

'day of , . . ., by John, party of the 

ffrst part, and James, party of the second 
part, witnesseth." All classes of deeds, may 
be either deed poll in form, or, they may be 
r^enture deeds. In form. In case, we have 
\jn indenture deed, the deed is divided into 
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two parts, and these two parts are separated 
by means of an irregnlar, perforated, line 
across the entire deed. After the deed has 
been prepared, the deed is torn in two, along 
this irr^ilar perforated line. Each party 
may prove his part of the deed, by fitting 
together' these irregularly pwforated parts. 

In writing up a deed, after the premises 
are concluded, then the recital, of the deed, 

begins with the words, ** whereas, 

Everything that the recital to a deed con- 
tains, must be considered, true by both parties 
to the deed, and both parties to the deed 
will be estopped from denying what the 
recital contains. Therefore, if the recital 
contains, "One dollar, in hand paid by 
James,'' then John will be estopped, ftom 
denytng, that James did pay him this one 
dollar, even though as a matter of fact, James 
did not actually pay the other to John. The 
recital is a very vital part of the deed, and 
therefore great care, and skill, should be used 
in drawing up the contents of the recltaL 

In drawing up the part of the deed, called 
words of conveyance, a complete and full 
description of the real property, being trans- 
ferred, should be given, and also the nature 
of the estate, to be created by this deed, 
should be stated; covenants for title, should 
be stated, in this part of the deed; and the 
dower of the wife, should be plainly released, 
lilcewise the courtesy of the husband, should 
be plainly released, in this part of the deed. 
All statutory 'exemptions of the husband and 
the wife, who are conveying the property, 
should be plainly released, in this part of the 
deed. 

In constructing a deed, the next part, will 
be the witnessing clause, which contains the 
signatures, and a seal. 

The last part of the deed, will be the 
acknowledgment. 

276. Suppose John, draws up a deed, and 
conveys that farm which lies between a river, 
and a road to James. The court would hold, 
if John did not describe the farm in the 
deed, this mis-description of the farm In th^ 
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deed, would absolutely kill that deed, making 
it null and void. The court would further 
hold, that in describing this farm, John may 
describe it according to the government sur- 
vey, or John may describe it by metes and 
bounds. James' title in the farm would run 
to the center of the road, which bounds the 
farm, subject to the right of the public, to 
use the hdlf of the road, belonging to James, 
as a public highway. James' land in this 
same case, would nm to the river bed. 

277. ^ the subject of real property, we 
have two kinds of estates, (1) free-hold es- 
tates; and (2) estates less than free-hold. 
The court has held, that estates of inher- 
itance, and the life estates, are free-hold 
estates. The court has also held, that an es- 
tate, of inheritance, may be an estate in fee 
simple. The court has also held, that an 
estate of inheritance, may be an estate in fee 
tail. And the court has also held, when a 
man dies, and this man who dies leaves an 
estate of inheritance, and makes no will, the 
estate of iidieritance, will descend to the 
heirs, of the deceased owner. The court 
would hold that an estate for years, and an 
estate at sufferance, and an estate at will, 
and an estate from year to year, are all estate 
less than freehold. 

278. Suppose John, wishes to transfer to 
James, an estate in t6e simple. In drawing 
up this deed, the word heirs, should be used 
in deeding the property, to James, his heirs, 
and assigns, forever. When James receives 
this estate in fee simple from John, James 
will have the highest type of ownership, pos- 
sible to be transferred by deed, because, 
James and his heirs or assigns, will hold this 
property, forever, against any claim, which 
anybody may profess to hold. An estate in 
fee simple, -may be created either by a deed, 
or by will. But both the deed and the will, 
which create the estate in fee simple, must 
contain the word heir. 

279. Suppose John wishes to transfer to 
James, a life estate in a farm. Either the 
deed or the will, which John draws up, in 
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order to create a life estate in James, must 
be worded, so that James' interest will be 
for the lif o-time of John, or for the life-time 
of James himself, or for the life-time of some 
other individual. The court has held, that 
the dower estate of the wife, and the estate 
of courtesy of the husband, are both, life 
estates. Suppose John deeds or wills to 
James, an interest in land, for five years, or 
five months, or five days, or five miutes. In 
all of these cases, John would be said to have 
created, an estate for years, in James' b'ehalf. 
Suppose John deeds or wUls a farm to the 
use of James, until such a time in the fntnre, 
as John may wish to take the property back 
to his own use and possession. In other 
words, suppose John grants James an estate 
in a piece of property, for James to use, un- 
til such a time in the future, as John may 
wish to discontinue the estate, held by James. 
The court held, that this is an estate at will. 

280. Suppose John draws up a deed, as 

follows, **I, John , do hereby grant 

to James , and his heirs, an estate, 

in fee simple, in a house and lot at 2160 
Dewey Avenue, to have and to hold, by 

James and his heirs forever. ." 

In this paragraph, the words, "To James and 

his heirs," , is called the premises 

of the deed. In this same paragraph the 
words, ''To have and to hold, by James and 

his heirs forever," is called the 

habendum of the deed. 

281. Suppose John and James, each own 
a farm, situated side by side. Suppose John 
and James each set aside five feet, along this 
boundary line for the purpose of a roadway, 
to and from the farm houses. In this case, 
the court would hold, that if John and James 
had used, this road to enter their farm prop- 
erties, for a certain length of time, and this 
was the only accessible entrance to the two 
farms, then the court would hold that an 
easement, would be created, by operation of 
law, covering the five-foot strip, from the 
farm of John, and from the farm of James, 
to be used for the purpose of this road, or 
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entrance. In this same case the court would 
hold, that if John deeded his farm away to 
Henry, Henry would take the property deeded 
by John, subject to the easement of five feet 
along the boundary line, which James has 
title to, and Henry would also have an ease- 
ment, in the five feet of land along the 
boundary line, of James' farm. The court 
would hold, that an easement may be created, 
either by deed, or by operation of law. 

282. Suppose John owns a farm in fee 
simple. John deeds this farm, to James for 
the life-time of James, and after James' 
death, to Henry, for ten years. In this case» 
the court would hold, that James holds a life 
estate which is a free-hold. The court would 
hold, that Henry holds a future estate, in 
the farm, which begins to nm immediately, 
but actual possession, of the estate, cannot 
be had by Henry, until James dies. Henry's 
estate in this case, is a future estate, and 
also an estate less than a free-hold. The 
court would also hold, that since, John owns 
the farm in fee simple, and even though John 
has granted James a life estate, and Henry a 
future estate in the same farm, nevertheless 
John, holds a reversion in the estate, after 
Henry's future estate terminates. John's re- 
version would be a vested remainder, pro- 
vided John and his heirs, could take imme- 
diate possession, of the farm, after Henry's 
future estate terminated. 

283. Suppose John draws up a deed, and 
in the deed, warrants and conveys, a farm to 
James. This deed which John draws up, be^ 
cause, of the use of the words, warrants and 
conveys, covenants that John, himself, owns 
the farm, or is seized of the farm, when he 
deeds it to James; John further covenants, 
that the farm is free from all incumbrances; 
also that James may enjoy the undisturbed 
use of this farm; and John by using the 
above mentioned words in the deed, would 
further covenant, that the title which John 
transferred to James, would be good against 
all the world; and that John would protect, 
the title to the farm, in James. In drawing 
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up a deed, the words, warrants and conveys, 
may be used, or the following words may be 
used, grant, bargain, and selL And the 
grantee, James, In this case, would be ab- 
solutely protected, and James would bo re- 
ceiving a warranty deed, to the farm ftom 
John. 

Suppose in this same case, where John 
deeds James the title to a farm, John does 
not have complete title to the farm. Never- 
theless, he warrants the title to James, by 
giving James a warranty deed. In this case, 
if John afterwards, receives additional title 
to this same farm, which he deeded to James, 
John will be estopped, from claiming this 
after acquired title. This after acq,ulred title, 
which John receives, would enure to the ben- 
efit of James because of the principle of es- 
toppal. 

284. Suppose John makes a deed to a 
farm, granting this farm to James. In ex- 
ecuting the deed, John signs it, seals it, and 
has the deed, acknowledged, but John does 
not deliver it to James. James brings a suit 
against John, when John sells the property 
to another party. The court would hold, in 
this case, that James would receive no title 
to the farm because of this deed. Because, 
if a deed is signed, by John who owns the 
land, sealed, and if John has the deed, ac- 
knowledged, but if John does not actually 
deliver that deed to James and if James does 
not accept the deed, when it is delivered to 
him by John, then the title remains in John, 
and James will receive absolutely no title 
until the deed has been delivered to him, by 
John, and accepted by James, even though 
all the other essentials to a deed have been 
executed. 

285. Suppose John draws up a deed, grant- 
ing the title in a farm to James, after John 
signs the deed, seals it, and has it acknowl- 
edged, John delivers the deed, to the First 
National Bank of Minneapolis, to hold and 
to be delivered, to James, after James com- 
pletes the building of a ten-story building, 
in Minneapolis. The court would hold, in 
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this casev tliat the deed Is held in escrow, 
by the First National Bank of Allnneapolls, 
and tliat James Is the escrowee. Also that 
the minute, John delivered this deed, to^the 
bank in escrow, just that minute, title passed 
ftom John. If James completes the building, 
the bank must turn the deed over to James. 
But if James falls to complete the building 
within the specified time, then the deed must 
be returned to John. In this event, John will 
receive back the title to his farm. 

286. Suppose John deeds a farm to James. 
James has the deed, in his own possession, 
but he does not record the deed. Or suppose 
James, has a mortgage, against John's farm, 
and James neglects to record the mortgage. 
The court would hold, in this case, that if 
James wishes to protect himself against an- 
other deed, being given against the same 
farm, by John, James should record the deed 
given him by John, In the county, in which 
the land, is located. After James has done 
this, his title is protected, against all the 
world. The court would hold, that while 
James held the deed, in his own possession, 
that his title would be good, as between him- 
self, and James, the grantor. But, If James 
did not record Ms deed, to the farm which 
he received from John, any parties who might 
have a judgment against John, could attach 
this farm, which formerly belonged to John, 
and in this case, if James wished to have a 
clear title to his farm, James would have to 
pay the judgment against the farm. If any 
of John's creditors got out execution against 
the farm, which formerly belonged to John, 
and for which James held title by virtue of 
an unrecorded deed, these creditors could col- 
lect the money against the farm. If while 
James holds in his possession, this unrecorded 
deed, John gives a deed to Henry, and Henry 
takes this deed, and without notice, of James' 
unrecorded deed, Henry records his deed first. 
In this case, Henry would have a better 
title than James, and Henry's deed would 
take precedence over the deed which James 

176 



had in Ms possession, but which James had 
neglected to record. 

287. As a result of the procedure of 
having deeds recorded, there has grown up, 
in the United States, a system of abstracting. 
An abstract is a complete history of all of 
the deeds that have been recorded, affecting 
the title to any one particular piece of prop- 
erty, from the time the government had title 
to that particular piece of property, down to 
the present owner of the property, whose deed 
is last recorded. An abstract also contains 
all of the mortgages, or other liens, filed or 
recorded against this particular piece of prop- 
erty. An abstract does not, in itself, give 
any title to the property of which it is the 
history. 

288. Suppose John, owns twenty acres of 
well wooded land, on a beautiful lake, near 
a beautiful city. John gives his consent to 
the city authorities to use, this twenty acres 
as a city park. The park officials of the city 
accept John's offer, and proceed to beautify 
the twenty acres. Thereafter the citizens use 
the twenty acres as a city park. The court 
would hold in this case, that John had ded- 
icated, this twenty acres to the city, and in 
having dedicated, this twenty acres, to the 
use of the city, title to that twenty acres, 
still remains in John, and the city will not 
receive any title in the twenty acres, but 
only the right to use that twenty acres as a 
park. 

289. Suppose John marries Gertrude. Ac- 
cording to the old common law, John would 
have a life estate, in the real property which 
the wife owned as long as the wife Gertrude 
lived, and which Gertrude owned at the time 
of the marriage. Suppose a child is born, 
after which Gertrude dies. James would 
have an estate, by curtesy, in the property 
belonging to the wife, as long as John lives. 
Suppose John dies. In this case, Gertrude, 
would have a life estate, in one-third, of the 
real property, which John was possessed of, 
at the time of his death. This life estate, 
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wMcli <}ertrude receives, in the real property 
of John, after John dies, is called the "wife's 
dower, in order that the husband might 
secure an estate, by curtesy, in Gertrude's 
real estate, there must have been a child 
bom, as a result of the marriage, prior to the 
death of Gertrude. But the wife Gertrude, 
is entitled to receive her dower estate, of 
one-third, of the property of John, possessed, 
by John, at the time of his death, even 
though Gertrude, did not give birth to any 
children prior to the death of John, the hus- 
band. In the above cases of dower, and 
curtesy, title to real estate, passes without 
the consent, of the owners to the property, 
and because of these two rights of dower 
and curtesy, in real estate, if the husband 
executes a deed, to his property, the wife 
must sign with him, in order to protect the 
purchaser of the real estate, against the right 
of dower, of the wife, and curtesy of the 
husband, which either one might claim, after 
the land had been deeded away, provided, 
one or the other did not sign the deed, jointly 
with the other. According to the law today, 
in most states, estate of curtesy has been 
abolished by statute, and if John marries 
Gertrude, and both John and Gertrude have 
real property, at the time of the marriage, 
if either one dies, the surviving party, 
whether it be husband or wife, will have a 
dower life estate, in one-third of all the real 
property, which the deceased party owned at 
the time of the marriage, or may have ac- 
quired before death. The dower estate, is a 
life estate in one-third of the real estate, and 
both parties are entitled to their dower es- 
tate, whether they have any children or not. 
Therefore, we see the reason, why both par- 
ties are required to sign a deed when another 
party buys the real estate belonging to the 
husband or the wife. A further reason is 
that the statutes of most states give a house- 
holder having a family an estate of home- 
stead, usually to the extent of $1,000 in real 
estate owned and occupied as a residence; 
and provide that it shall continue, after such 
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householder's death, for the benefit of the 
husband or -wife surviving so long as he or 
she occupies such homestead, and of the chil- 
dren until they become of age. To extinguish 
this homestead estat^ both husband and wife 
must join in the deed and expressly release 
their homestead rights under the laws of the 
state where the real estate is situated* It 
is advisable in all cases where real property 
is conveyed, to obtain competent legal ad- 
vice. 

290. Suppose John, has a ranch out in 
Idaho. John neglects to pay the taxes on 
this ranch. The county in which the ranch 
is located, may sell the ranch for taxes, which 
are delinquent, and which have not been paid 
by John. The third party who buys the 
ranch from the county, will reecive a new 
title to the ranch. This new title will not 
only be good against John, but also against 
all the world. In this case, John has the 
title to his ranch transforred against and 
without his consent. Suppose a railroad com- 
pany wishes to build a railroad in the state 
of Idaho, and the survey of the railroad, 
passes directly over John's land. By power 
of eminent domain, the State of Idaho, may 
transfer the title to that portion of John's 
ranch, covered by the right-of-way, to the 
railroad corporation. Again we see that title 
has passed from John, without John's con- 
sent. But in this case, John would be en- 
titled to receive from the railroad corpora- 
tion, the reasonable value, of the strip of 
land, thus taken by the railroad company, 
through the ranch belonging to John, by right 
of eminent domain. Eminent domain, may 
be granted and exercised only, by the State 
or the €k)vermnent itself, either in behalf of 
the Government's own use, or eminent domain 
may be exercised by the €k)vermnent for an 
individual or corporation's use. 

291. Suppose John has this same ranch in 
Idaho. John neglects to go and look at his 
ranch, or care for it, during a period of fifty 
years. Suppose during the last twenty years, 
of this fifty years, James moves his family, 
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onto tills rancli, belonging to John. James 
lives on this rancli,' and cultivates it for 
fifteen years, continuously, In open, notorious, 
actual, adverse possession, of the same, and 
then James dies. Suppose the son of James, 
who has been living with his father, con- 
tinues to live on the ranch, and cultivate the 
same, for five years continuously, making al- 
together twenty years. The court would hold 
In this case, that John would lose his title 
to the ranch, and James, and his heirs, would 
get title by virtue of adverse possession. Be- 
cause the court would hold that James had 
lived on the ranch belonging to John, ad- 
versely. In his possession of the ranch, James 
had been notoriously, actually, openly, con- 
tinuously, for twenty years, and as a result 
the statutes of limitation, had run against 
John's title. Therefore, James would have 
new title to the ranch, without the consent 
of John. Where a party holds, real estate 
by adverse possession, if the original party, 
who goes onto the land adversely dies before 
the twenty years have passed, and any of his 
heirs, continue to live in adverse possession, 
for the balance of the twenty years, required 
by the statutes of limitation, the heirs, may 
tack on the period during which they were 
in adverse possession, to the period during 
which the original holder, by adverse pos- 
session, has lived on the land, and thus get 
title. 

292. Suppose John has a farm, on the Mis- 
souri Biver, James has a farm, opposite 
John's, on the other side of the Missouri 
Biver. The Missouri Biver wears away two 
acres of John's farm land, and carries this 
two acres of accretion, and deposits it on the 
other side of the river, abutting on James' 
farm. John brings an action against James, 
to recover these two acres of ground, which 
now adjoin James' farm. The court would 
hold in this case, that John could not main- 
tain his action against James, because a 
riparian owner, that is a man owning prop- 
erty which adjoins a river, has a perfect right 
to all of the accretions, which gather along 
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Ms abutting property. If tills were not the 
case, suppose Instead of James having a farm, 
bordering on the Aflssouri Biver, James only 
had a lot. In this case, if an acre of John's 
land, was washed over on the other side of 
the river, and thrown up, in fro^t of James' 
lot, in this case, if James were not entitled 
to this accretion, in front of his property, 
James could not have access to the river, 
from his lot, without going over the land, 
formed by the accretion. Biparian law, gives 
every riparian owner, free access to the wa- 
ters of the river, on which the rii>arian'B 
land abuts. 

WILLS. 

293. A will is a written instrument, which 
does not take effect, until the party, who 
made that will, dies. After the death of the 
party, who makes a wiU, all of the deceased 
party's property, whether personal or real, 
will be distributed, according to the terms of 
the will, itself. 

294. Suppose John is an artist, and has 
a very, very valuable contract, with James, 
to paint some very choice pictures. Suppose 
John makes a will, in which he wills this 
personal contract, and all benefits under it 
to Henry, his son, who is also an artist. Sud- 
denly while John is in the midst of painting 
this work, he dies. Henry, his son, claims 
this personal contract, under the will of his 
father, and he proceeds to finish painting the 
pictures. James objects, and refuses to per- 
mit Henry to proceed with the work, claiming 
that Henry has no authority. Henry brings 
suit against James. The court in this case, 
would hold, that Henry could not hold James 
to the contract, which James had made with 
John, the father of Henry. Because contracts 
for personal work or services, cannot be 
willed away. Therefore, under the will which 
John made, Henry his son, could not claim, 
any right to this contract, between John and 
James, which called for the personal services 
of John. The court would also hold, that all 
damage cases, to an individual, or to the real 
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property, of tlie deceased party, cannot be 
willed away. Tlie court would also hold tbat, 
all rights to a libel suit, or a suit for seduc- 
tion, cannot be willed away. But the court 
would hold, that if John had a valid right 
to secure certain personal or real property, 
this right to reclaim may be willed away, by 
a will,. which John might make. The court 
in this same case would hold, if John, had a 
claim against the property of James, or tf 
John had a judgment agaJlpst the property 
of James, either the judgment, or the specific 
right against, the property of James, could be 
willed away. Suppose John, agrees to marry 
Gertrude, John refuses to carry out his prom- 
ise to marry (lertrude. Suppose Gertrude at- 
tempts to will away, her breach of promise 
suit against John. The court would hold, 
that a cohtract for breach of marriage, can- 
not be willed away. The above cases, are all 
construed accordinjg to the theory of the com- 
mon law. 

205, Suppose John is married. He has a 
family of children. John has both real and 
personal property. John dies, intestate, with- 
out making a will. In this case, the court 
would hold, that according to the common 
law, all of the real property, would descend 
to John's heirs direct. All the personal prop- 
erty, of John, would descend to the next of 
kin. In this same case, suppose Gertrude, 
the wife of John, had real and personal prop- 
erty, in her own name, when she married 
John. Suppose Gertrude the wife, dies intes- 
tate, without leaving a will. According to 
the common law theory, the court would hold 
that John, would have the right to be ad- 
ministrator, of Gertrude's estate, and as 
administrator, after the husband paid ttB 
funeral expenses of Gertrude, he kept all the 
balance of her estate. But according to mod- 
em law, if Gertrude dies, intestate, without 
leaving a will, in most states, John would be 
permitted to retain possession of all the per- 
sonal property of Gertrude, deceased, and 
John, the husband, would be permitted to re- 
tain, a dower, interest of one-third in all of 
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the real estate, which belonged to Gertrude 
his wife, at the time she died, intestate, with- 
out leaying a will. The entire balance of the 
deceased wife's real property, would go to 
the children, of the wife, at the time of her 
decease; but if the wife had no children, 
then the remaining two-thirds of all the 
wife's real property, would descend to her 
relatives; that is, to her mother, and father 
if they be living, but if her father and 
mother are both dead, then to her brothers 
and sisters, who* may be living at the time 
Oertrude dies; and in case, any of her broth- 
ers or sisters have children, and the father 
and mother of these children are dead, then 
these children which belong to the brother or 
sister of Gertrude, the deceased, will divide 
among themselves, as children of the brother 
or sister, whatever portion of the remainder 
of the two-thirds of the real property left by 
Oertrude, the deceased, they would have re- 
ceived if that brother or sister had lived who 
had these children. This is the law today, 
as it exists, and as it is enforced. 

In this same case, according to modem 
law, if the husband John, has real and per- 
sonal property, and he dies, intestate, with- 
out a will. In most states, the wife, Oer- 
trude, would be entitled to all the personal 
property of Jolin, the deceased husband, and 
Oertrude would be permitted to retain a 
dower interest of one-third in all of the real 
estate which belonged to John the husband, 
at the time he died intestate, without leaving 
a will. The remaining two-thirds of the de- 
ceased husband's real estate wiU go to the 
children of John, living at the time of John's 
death. But if John had no children, then the 
remaining two-thirds of the husband's real 
property, after the wife had taken out her 
dower interest of one-third, would descend 
to his relatives; that is to his mother and 
father if they be living at the time John (Ues, 
but if John's father and mother are both 
dead, then his brothers and sisters, who may 
be living at the time John dies, will receive 
the two-thirds of the real property, left by 

182 



John when he died intestate, without making 
a will. In case any of John's brothers or 
sisters have children, and the father and 
mother of these children are dead, these chil- 
dren, which belong to the brother or! sister 
of John, the deceased, will diTide among 
themselves whatever portion their father or 
mother would have received of the remaining 
two-thirds of the real property, if the brother 
or sister of John, deceased, had lived, who 
had these children. In some states, however, 
statates provide that instead of the husband 
or the wife receivinjs aU of the personal prop- 
erty, in case one or the other dies, the liviiig 
spouse will receive only one-third of the per- 
sonal property of the deceased wife or hns- 
buid, who died intestate, without leaving a 
will; and the living spouse will also receive 
one-third of the real estate of the deceased 
spouse, who died intestate, without leaving 
a will. Both the one-third of the personal 
property, and one-third of the real property 
of each spouse will be considered a dower in- 
terest, or estate, which the husband or the 
wife has in each other's estate at the time 
of the death of either spouse. This rule is 
true, in most states, that the husband receives 
one-third of the real property left by the de- 
ceased wife who died intestate, without leav- 
ing a will, where the wife had "children, or 
descendants, at the time of her death. But 
if the deceased wife, who dies intestate, 
without leaving a will, has no children or 
descendants living at the time of her death, 
in this case, the husband, in most states, 
would receive one-half of the real property 
left by the wife who dies intestate, without 
leaving a will, and without any living chil- 
dren or descendants at the time of her death. 
In these same states, if the husband dies in- 
testate, without leaving a will, and without 
any children living, no descendants, at the 
time of his death, the wife would receive 
one-half of the real property left by her hus- 
band. If there are no children living, or no 
descendants of the husband living, the wife 
would receive one-half of the real property 
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left by the deceased husband who died intes- 
tate, without leaving a will, and without 
descendants, and the balance of the estate 
would escheat to the State or Ctovemment. 

296. Suppose John dies, leaving a wilL 
In this will John leaves certain real prop- 
erty to his wife Gertrude. The court would 
hold, in this case, that Gertrude, the wife, 
may decide, at her own option, to ignore the 
will and claim her one-third dower estate in 
all of the real property which her husband 
John had at the time of his death. Or ttB 
wife may ignore her dower right and accept 
her portion of the real estate granted her 
according to the terms of the will of her 
deceased husband John. The court in this 
same case would hold, that Gertrude, the 
wife, will be permitted to inherit, as an heir, 
property from her husband's estate, and the 
court will allow the wife of the deceased 
husband, where a will has been made, the 
right to have certain property or money, im- 
mediately upon the death of her husband, for 
maintaixiing herself and minor children, if 
^e has children. The court would hold, in 
this same case, that the husband or the wife 
will be permitted to retain the house in 
which they live, if they owned the same, as 
a homestead. Creditors of the deceased hus- 
band will not be permitted to attach the 
homestead for any debts which the husband, 
while he was living, might have owed them. 
The court would hold, in this same case, that 
Gertrude, the wife of the deceased husband 
John, would be privileged to retain the home- 
stead, at least during the period which she 
remained a widow, or during the period of 
the minority of the children, if they had 
children. After the widow remarries, or after 
the children become of age, if the creditors 
have judgments against the deceased hus- 
band, then the creditors may attach this 
homestead, but otherwise not. 

297. In the case a posthumous child, or 
€hild bom shortly after the decease of the 
husband, or in the case of an adopted chU4, 
if these children be living, they will be per- 



mitted to inherit, as heirs, of the. deceased 
husband, in the same way that children would 
be permitted to inherit property from their 
parents, where these children are bom before 
the death of the parent. 

296. We learned that where John dies in- 
testate, leaving real property, that the wife 
receives one-third as a dower right in all the 
Imsband's real property. In case, John had 
living children at the time of his death, these 
living children, or the children of the de- 
ceased, children, will receive the remaining 
two-thirds of the real estate left by John, the 
deceased husband. If the deceased husband 
leaves no living children, if his father or 
mother be living at the time of his death, 
then the father or mother will receive the 
two-thirds of the deceased husband's real 
property. If the deceased husband leaves no 
living father or mother, then the brothers 
and sisters, and the children of the deceased 
brothers and sisters of John, the deceased 
husband, living at the time of John's death, 
will receive the two-thirds of the real estate 
left by the deceased husband John. If the 
deceased husband John left no living de- 
scendants at the time of his death, that is, 
left no living children of his own, no father 
or mother of his own, no brothers or sisters 
of his own, or no children of his brothers and 
sisters, then in this case, the remaining two- 
thirds of the real estate of the deceased hus- 
band John will escheat to the State, as ulti- 
mate heir. Mind you, the above is true where 
the husband, who owned the real estate, dies 
intestate, without leaving a will, and with- 
out leaving any heirs, or next of kin, or living 
descendants, except a wife, Gertrude, who Is 
absolutely entitled to her ono-third, as a 
dower estate, or interest, in all of the real 
property left by her deceased husband, who 
dies intestate, without leaving a will. 

299. Suppose John makes a will, and in 
this will John devises or bequeaths a hun- 
dred and sixty acres ef farm land to James. 
The court would hold in this case, that any 
natural person who has reached his or her 
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majority will be permitted to make a Talid 
will. Tlie conrt would liold, tbat tlie word 
will, in tliis sense, does not mean the piece of 
paper on wMcli tlie will is- written, but tbe 
word will, as used here, refers to the intent 
of the party who makes the will, called the 
testator. The will of a testator will necet- 
sarily be construed to carry out the actual 
intention of the testator, in distributing his 
property, whether it be personal property or 
real property. The court would further hold 
that a testator may devise or bequeath all 
of his properties, both real and personal, by 
means of a will, in any way, and for any 
purpose, which is lawful, that he may choose 
to do, except a testator cannot will away the 
dower right belonging either to the wife or 
to the husband. The court would hold that 
a testator may dispose of his personal pirop- 
erty, by delivering it to the party to whom 
he wishes to give the personal property, tf 
the testator is on the verge of dying when 
he delivers this personal property to the 
donee, this intended act on the part of the 
testator would be called gift mortis causa. 
The donee, who receives this personal prop- 
erty, no matter whether this personal prop- 
erty be a horse or a wagon, or a lease ftom 
year to year, or a stock certificate, or a note, 
or mortgage, will have absolute title to the 
same, if the testator delivered the personal 
property to the donee, and the testator in- 
tended to give the property to the donee as 
a gift, and provided the testator had testa- 
mentary capacity and intent. 

300. The court would also hold, in the 
above case, that in order to make a valid 
will, the wiU must not be made as a joke. 
If it can be proven that the testator drew up 
the will as a joke, the court would hold, there 
is no will. The court would also hold, that 
a married woman, after she has reached her 
majority, may make a will. Also an insane 
person, may make a will, if that insane per- 
son is sane enough at the time to know and 
appreciate what he is 'doing when he is draw- 
ing up his will, the court will hold that the 
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will is valid. Tlie court will further hold, 
that if John is an old man, and while the 
old man is drawing up a will, one of the chil- 
dren, or some outside party, uses fraud in 
getting the old man to dispose of his prop- 
erty, or if the parties use undue influence, in 
getting the old man to dispose of his prop- 
erty, so that the will does not really dispose 
of the property in the way and the manner 
in which the old man intended. The court 
would hold, that a will made under any of 
these conditions, is absolutely null and YOid, 
because the testator must appreciate what he 
is doing, and the testator must be of suffll- 
cient mentality to intend to do certain things, 
and to Imow and distinguish what he is doing, 
and to whom he is devising or bequeathing 
his property, at the time he makes the will 
and fraud or duress must not be used. 

301. The court would hold, that an un- 
written wiU, called a nuncupative will, is per- 
fectly good, for the purpose of disposing of 
personal property, if there are witnesses 
present who hear what is said, and see what 
is done, at the time the nuncupative wiU is 
made. Suppose John writes a will in his 
own handwriting. This would be called a 
holographic wiU. In order to be valid, such 
a will must be entirely written by the tes- 
tator. It may be signed by the testator him- 
self, or a witness may write the name of the 
testator, in case the testator gets so weak he 
cannot finish writing the will. In this case, 
the witness must sign the will for the testator 
in the presence of the testator. Ordinarily 
the will must be dated. The court has held, 
that in a holographic will the testator *may 
sign the will, either at the top or the bottom. 
The court has held, that where a holographic 
will is made, and besides the handwriting of 
the testator himself, the will contains type- 
written parts, the court would hold, that the 
entire will would be invalid, as a holographic 
will. Suppose the testator makes a written 
will, but does not have the will attested, the 
court would hold, that this will would be a 
valid will. But if the will is not attested, 
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the court will enforce strict proofs of tlie 
performance of all statutory requirements. 

302. In the great majority of modem cases, 
wills are typewritten, and formally attested, 
and then signed by the testator, himself, in 
the presence of witnesses, and a seal at- 
tached. In case the testator is so feeble and 
worn out that he cannot write his own sig- 
nature, another party may sign his name for 
him, in his presence, in the presence of a suf- 
ficient number of witnesses, and the witnesses 
sign the will. If all these conditions are car- 
ried out, the will is considered valid by the 
court. 

303. Suppose John begins his will as fol- 
laws: * % John Bippley, being of sound mioiSL 
and memory, do make and execute this day." 
Most courts would hold, this would be a suffi- 
cient signature, while other courts hold, tibuit 
the testator must sign his name at the bot- 
tom of the' will. Therefore, to be perfectly 
sure and safe, the testator should sign the 
will at the bottom. While it is not absolutely 
essential to use a seal, or to date the instru- 
ment, or to name the place where the instru- 
ment is executedj yet it is advisable to have 
all of the above essentials complied with. 
Ordinarily, the court requires two or three 
witnesses to be present, to attest the g<g«<'ng 
of the will by the testator, and these wit- 
nesses must actually watch and see the tes- 
tator sign his signature, or have it signed for 
him, or else be present, and actually hear 
what the testator wishes to have included in 
his will, or else the witnesses must be presMit 
and* see the testator's signature acknowledged 
by the testator himself, if the will has been 
drawn up, and the testator's signature signed, 
by a third party. Some courts hold, that the 
will should be published or read aloud in the 
presence of the witnesses, after the will has 
been signed by the testator, and the testator's 
signature has been acknowledged by Mniffg^ if 
personally. This same court would hold, that 
in order to have a valid will, the will most 
be signed in the presence of the two or three 
witnesses, by the testator, or by an agent of 
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the testator, who signs the testator's Bame for. 
the testator, in the presence of the testator, 
and in the presence of the witnesses, and the 
testator who must acknowledge his signature, 
in the presence of the witnesses and the will 
of the testator should he made and executed 
in the presence of the witnesses, and the will 
should be published or read aloud, either by 
the testator himself, or by his agent, in the 
presence of the testator, in the presence of 
the witnesses. Lastly, the two or the three 
witnesses, as required by law, must sign the 
will, then we have what is called a valid 
will. 

304. Suppose John makes a will, devising 
forty acres to James, and in the clause 
making this bequest to James, John did not 
say, ''To, James, his heirs, and assigns.'' 
But instead of using the above phrase, John 
simply said; **I hereby bequeath forty acres 
to James Bippley." James died before John 
the testator died. The court would hold in 
this case, that a will is absolutely of no legal 
effect, until after the death of the testator. 
Further, in this case, James' wife or children, 
or descendants, could not claim the forty 
acres, when John the testator dies, because 
John simply bequeathed or devised the forty 
acres to James alone, according to the word- 
ing of the will, and not to any of the heirs 
or assigns of James. This forty acres, which 
John willed to James, is called a legacy or 
a devise. In this case, the legacy or devise 
would have lapsed, because James died be- 
fore John, the testator. 

-305. Suppose John makes a' will before he 
marries. John afterwards marries, and never 
makes a new will. The court would hold, in 
this case, that according to some states, if 
a woman makes a will before her marriage, 
and afterwards marries, this marriage makes 
the woman's will null and void Some states 
hold, where John made a will before he mar- 
ries, and neglected to make a new will after 
he did marry, this will would be null and 
void. In some states the court would hold, 
that where a man or a woman makes a will 
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before tlie marriage, and neglects to make 
a new will after they are married, tlie will 
io valid wMch they made before marriage, 
e^tcept where a child is bom as a result of 
the marriage. This would make the will null 
and void, in some states, because the testa- 
tor, when he makes his will, before he has a 
child, cannot be presumed to have intended 
not to have given the child anything in bis 
wilL 

306. Suppose John makes a will, and in 
the will, John names James as the party to 
take charge of the estate, and see that each 
person gets his due share, according to the 
terms of the wilL James in this case would 
be called an executor, and in case John 
neglected to name an executor in his will, 
the court would appoint a party to take the 
affairs of the estate in charge. The party 
whom the court appoints is called the ad- 
ministrator of John. You will notice in the 
above definition, the executor is named in the 
will, itself, by the testator, and before the 
testator dies. The minute the testator dies 
the responsibility, duties and obligations of 
the testator begin. In the case of an admin- 
istrator, he is not named in the will itself, 
and his responsibility, duties and obligations 
do not begin immediately at the death of the 
testator, but only at such future time when 
the proper court, having jurisdiction of the 
will, appoints the administrator. The proper 
court to take charge of the estate of a de- 
ceased party, no matter whether the deceased 
party died testate or intestate, that is, died 
leaving a will, or else died without leaving 
a will, is what is called a probate court. The 
government, itself, enters into and helps dis- 
tribute the property of a party who dies leav- 
ing an estate. In case a party dies, leaving 
a will, the will must be filed for probate, in 
the probate court, having jurisdiction of the 
property. The court directs what shall be 
done, in carrying out the testamentary in- 
tent of the executor, whereas in the case 
where a man dies without leaving a will, in 
this case, if the parties interested in the es- 
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tate, itself can divide tbe estate satisfactorily 
among themselves, the probate court simply 
acts in a ministerial capacity. Suppose John 
dies, and leaves a will. In the wiU John ap- 
pointed James executor. Suppose the rela- 
tives of John do not bury John. In this case, 
it becomes a duty of the executor named in 
the will to~1i)ury John, and pay for such bnxiaL 
When the estate is probated in probate court, 
the funeral expenses are deducted first, from 
the estate, before any division of the estate 
Is made among the parties named in the will. 
The County Ck>urt acts as Probate Court. 

307. Suppose John dies, without leaving a 
will. All of the real property of John will 
descend to the heirs, next of kin, descend- 
ants, or escheat to the state Itself. The "wife, 
of course, receives her dower out of all the 
real property, held by the deceased party at 
the time of his death if the wife is still 
living. 

The administrator appointed by the court 
may gather the rents and profits from the 
estate, and divide the same, according to the 
terms of the wiU, or he may sell certain prop- 
erty according to the terms of the will, and 
the administrator may pay outstandbig obli- 
gations, as directed by the will. The ad- 
ministrator follows out the same duties as 
the executor, in carrying out the instructions, 
according to the words, terms, and symbols, 
used in the will itself, according to the inter- 
pretation by the probate court of the will it- 
self, where the testator dies leaving a will, 
but not naming an executor in the will. All 
transactions by the executor or administrator 
must be done by means of an order issued by 
the Probate Court. 

In case John dies, leaving a will, naming 
James as a legatee, to receive certain per- 
sonal properties. The word legatee, here, 
means a party who is named in the will as 
beneficiary, to receive only personal property. 
James in this case, as legatee in John's will, 
would not be entitled to receive the personal 
property, designated in the will, until after 
the estate has gone through the due process 
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of administration. The same court would 
hold, that if John makes a will and dies and 
at the time of John's death he owes several 
different creditors, these creditors will not be 
permitted to receive pay from any party, ex- 
cept from a duly qualified executor or ad- 
ministrator. 

308. Suppose John has made a perfectly 
valid will. If John did not name an executor 
in the will, the Court will appoint an ad- 
ministrator. The administrator should fixst 
get possession of the will, itself, and present 
that will to a probate court, having jurisdic- 
tion of the property, within three months, 
from the time the testator John died. If 
one of the parties named in the will refuses 
to give the will to the administrator, or tries 
to keep the will away from the administrator, 
the administrator may bring a suit for dam- 
ages against such a party. In some states, 
the administrator could bring a suit against 
this party for grand larceny. Some states 
provide that a will must be probated within 
three years from the death of the testator; 
other states provide that a will must be 
presented for probation any time within 
twenty years, otherwise an outside party 
might have title to the property of the es- 
tate, by adverse possession. In equity and in 
justice to the parties named in the will as 
beneficiaries, the will should be probated as 
quickly as possible, for the convenience of 
the beneficiaries in the will itself. Suppose 
John lives in Douglas county, and has his 
real estate in Sarpy county. In this case, 
administration of the personal property would 
take place in a probate court of Douglas 
county, that is, the probate proceeding should 
be instituted by the administrator, in probate 
court, in the county, where the testator lived 
and had his home, or domicile, just prior to 
his death. In the general course of events, 
probating the real estate, covered in the will, 
may also be instituted in the same probate 
court, and at the same time, that the per- 
sonal property of the estate, under the will, 
is probated. 
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309. Suppose Jolm leaves a will. Wben 
tlie will comes up for probate, one of the 
parties named in the will, flies a notiee of 
contest, for the purpose of contesting the wiU. 
In this case, notice would be sent out through 
the probate court, to all of the interested 
parties, as well as to the attesting witnesses^ 
providhig they are within the Jurisdiction of 
the probate court, having charge of the wilL 
If any of the witnesses named in the will, 
are without the Jurisdiction of the probate 
court, and live in some foreign state, the 
court through its agent, should have deposi- 
tions, taken of each absent witness, and of 
each absent interested party in the wilL A 
deposition, is a legal instrument which is com- 
posed of questions and answers, of the wit- 
ness, or the interested party, given under 
oath, before a court, justice of the peace^ or 
a notary of the public. The deposition, must 
be signed by the witness, or party, whose 
questions or answers are taken down in writ- 
ing, by a stenographer, in the presence of a 
judge, Justice of the peace, or a notary public. 
The deposition must also be signed by the 
court, justice of the peace, or notary public, 
before whom it is taken, and notice of such 
deposition must be given by the probate 
court, to the party who is contesting the will, 
so that such contesting party, may have the 
privilege of cross examining the witness or 
interested party, either himself, in person, at 
the place where the deposition is taken, or 
else by his attorney. 

310. Suppose John, makes a will, which is 
valid. John never cancelled or annulled that 
will, before his death. Suppose after the 
death of John, when the administrator or the 
executor, comes to get the will, it has been 
lost. The court would hold in this case, if 
the interested parties to the will, can prove 
to the satisfaction of the probate court, that 
a valid will had been executed by John, and 
that the will had not been annulled, or can- 
celled, and if the parties who are interested 
in the will, can prove to the satisfaction of 
the probate court, what the contents of the 
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will were, the court may admit the will, so 
proven to Ms own satisfaction, to probate. 
Some courts hold, that a lost will, or a 
destroyed will, must be proven by two wit- 
nesses, and also it must be proven that the 
will, was lost or destroyed after the testator 
John died, or that the will, was lost or de- 
stroyed by fraud, while John the testator, 
was still alive, otherwise the court will not 
admit, the will, to probate. 

Sll. Suppose John, who owned real prop- 
erty, in five or six different states, had his 
domicile in Minnesota, died, leaving an un- 
cancelled valid will. In this case, the ad- 
ministrator or the executor of John, could 
begin probate proceedings in the court. In 
Minnesota, in the county, where John lived 
and had his home, and the probate court of 
Minnesota, may probate, that portion of the 
will which has to do with the real property, 
located in Minnesota, and also the personal 
property of John, within the jurisdiction of 
the probate court. In this same case, tlie 
probate court of Minnesota canipt probate, 
any part of the will, which disposes of prop- 
erty in Michigan, or Iowa, or Nebraska. 3^ 
order to probate the portion of the will, 
which disposes of the real estate in Iowa, the 
probate court in Minnesota, may have an au- 
thenticated copy of the record of the probate 
procedure, made in Minnesota, sent to the 
probate court in Iowa, in the county, in which 
the land is located. Then the Iowa probate 
court, may proceed to probate, that portion 
of the will, which disposes of the real estate, 
located, in the state of Iowa, in the county, 
in which the probate court has jurisdiction. 
This same process is repeated, in regard to 
real estate, situated in all the other states. 
In all of these cases, the interested parties 
in the will, must be duly notified, of the 
probate proceedings by the court in the state 
where the real estate is located. 

312. Now that the will of John, has been 
filed for probate, in due form, letters testa- 
mentary, will be issued, upon application, to 
the executors, named in the will, who are 

194 



(lualified to act as ezecotors, by the probite 
court. Suppose the executors named in the 
will die, before the will has been probated. 
In this case, the court may appoint adminis- 
trators, who can qualify and who are inter- 
ested parties in the will, to take the place of 
the deceased executors. The probate court 
then administers the oath of oflce, to the ad- 
ministrators. Then the administrators file 
their bonds, with the probate court, after 
which, the administrators, begin their func- 
tions and duties of administering the estate, 
according to the terms of the will, as inter- 
preted by the probate court, and as directed 
by the will itself, or by the direction of the 
probate court, if no such directions are given 
in the wilL 

313. Suppose John appointed a minor to 
act as sole executor of his estate. The court 
would hold, that the minor, would be in- 
capacitated to act as sole executor. The 
probate court, would, thereupon appoint a 
temporary executor to act, until the minor, 
reaches his majority, at which time the minor 
would complete the duties, of executor, as 
directed by the will, under the direction and 
supervision of the probate court, having Juris- 
diction of the will. In some states, the courts 
would hold, that a married woman, or an in- 
sane person, or a dishonest party, or a highly 
immoral person, cannot act as executors, be- 
cause they cannot qualify. 

314. Suppose John does not name an ex- 
ecutor in his will. In this case, any inter- 
ested party in the will may make an applica- 
tion to the probate court, to become adminis- 
trator of the estate. If the wife of John is 
still living, she has the first right, to the ap- 
pointment of administrator, of her deceased 
husband's estate, in such states where women 
can qualify and act as administrators. Whoi 
the administrator is appointed by the probate 
court, the administrator will be compelled to 
file, a statutory bond, together with two 
sureties, and this bond is placed by the pro* 
bate court at twice the estimated value of 
the estate, which is to be probated. 
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315. When the admliilstrator has met all 
of the qnalificatioiui, as to twnd, etc^ he then 
proceeds to dispose of the personal property 
involved in the estate, after which a complete 
inventory is gotten up, covering all the prop- 
erty, of the estate, of which he has Jurisdic- 
tion. After completing this inventory, tlie 
administrator has from fifteen days to six 
months during which to file this inventory of 
the propexfty, with the probate court, having 
jurisdiction of the wilL It is compulsory on 
the part of the administrator to file this in- 
ventory, and the prohate court may make 
him do it, after the six months have ezpixod* 
In case the administrator refuses to file this 
inventory, the court may bring suit against 
him, on his bond, or the court may send him 
to jail, for contempt. Should there happen 
to be no property to make an inventory of, 
it is the duty of the administrator, to file an 
affidavit with the probate court, stating there 
is no property to inventory. Either the ad- 
ministrator must appraise the different pro]^ 
erties of the estate, or the probate court has 
the authority to appoint two or more disin- 
terested parties, to make an appraisal of the 
separate properties belonging to the estate. 
It will be the duty of the appointed adminis- 
trator, to run the properties to the best of his 
ability. He shall collect rents, defend the es- 
tate, in case a suit is brought against the 
estate, or he should bring suit, in behalf of 
the estate if necessary to collect any out- 
standing obligations, due the estate. He 
should do this within a reasonable length of 
time, so as to facilitate the interests of the 
interested parties in the estate. It is the ad- 
ministrator 's duty to pay to all beneficiaries 
any legacies that are due them, to distribute 
the various parcels of the estate, to the re- 
spective, interested parties, according to the 
terms of the will, under and through an order 
of the probate court. It must be understood, 
that when the probate court, in the state of 
Minnesota, appoints an administrator, this 
administrator has no jurisdiction or authority 
to act, concerning any of thet property, cov- 
ered by the will, which lies without the 
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boniids of the state of Minneeota, because tbe 
probate court in Iowa will appoint a separate 
administrator for the property located in the 
state of Iowa. All title to personal property 
▼ests immediately in the executor when the 
testator dies. In the case of the adminis- 
trator, title to personal property vests in that 
administrator, after he has qualified, having 
been appointed by th«3 probate court. The 
executor or the administrator must use or- 
dinary care, and reasonable diligence in the 
management of the estate, of which they are 
in charge, for the purpose of protecting the 
interested parties in the estate, under the 
wilL Hi other words, the executor or the ad- 
ministrator should use the same reasonable 
care, and the same reasonable diligence in 
handling the estate, of which they have 
charge, as they would in managing their own 
estate. For instance, an administrator must 
keep all buildings insured, must collect all 
the rents, and must keep all funds invested 
for the estate, at a reasonable percentage, or 
rate of interest, and the administrator or ex- 
ecutor must be very careful to invest l^e 
funds, so that there will be ample security to 
protect the parties interested in this money, 
so invested, as a part of the estate. If the 
administrator or executor, wilfully, or with 
gross negligence, invests the funds of the es- 
tate, or mismanages the properties of the 
estate, the administrator will be held liable 
on his bond, by the probate court, for all 
damages he has caused the estate, because of 
his own gross negligence. The sureties, who 
sign the bond of the administrator, or «cecu- 
tor, will be held liable, to replace the money 
lost, back into the estate again. Bnch ex- 
ecutor or administrator, would promptly be 
dismissed or discharged by the probate court. 
But if there has been no negligence, on the 
part of the executor, or administrator in con- 
ducting the affairs of the estate, then such 
executor or administrator will not be held 
liable on his bond, for any losses which the 
estate may have sustained. It is the duty 
of the administrator or the executor to dose 
up the affairs of the estate, under order of 
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the probate court, as quickly, and expe^ 
ditionsly, as possible. Unless the testator, 
in his will, provided that the ezecator should 
continue in office, managing the estate In- 
definitely. When the administrator first takes 
Charge, if necessary, he should sell all per- 
sonal property, to pay creditors, or legacies. 
The administrator must secure, from thA 
court, an order before he can sell any prop- 
erty at all. Should the administrator dispose 
of personal property, he must always sell the 
same for cash, and if he accepts credit in- 
stead of cash for the sale of property, if any 
loss is sustained by the estate, the adminis- 
trator will be held liable on his bond for such 
loss, due to any credits which he extended. 
The court will hold,* that an administrator 
cannot buy any of the property, which he 
sells for the estate, himself directly or 
through an outside party, except in cases, 
where all of the interested parties to the es- 
tate consent to his purchasing such property. 

For all of these duties, responsibilities, li- 
abilities and obligations, which the executor, 
or the administrator, assumes, they are al- 
lowed by the probate court reasonable com- 
pensation for their time and services. The 
probate court stipulates what the services are 
really worth, unless the will itself provides 
what the executor shall receive as compensa- 
tion for acting as executor of the estate. 



BEAL ESTATE MOBTGAiGhES. 

316. James loans John five thousand dol- 
lars. John gives James, in consideration *of 
this five thousand dollar loan, on this farm, 
a mortgage, which in Itself, is a lien, against 
the farm, itself. It states, that if John fails 
to pay James the five thousand dollars, when 
the real estate note matures, James may have 
the privilege of foreclosing this lien, or mort- 
gage. In this event, if James bought in the 
farm, during the foreclosure sale, the court 
handling the sale would order that a title 
in fee simple, to the farm, be given to James. 
In this case, the court would hold, that James 
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Is the mortgagee, and Jolm, who owned the 
land, originally, and gave the mortgage to 
James, would be called the mortgagor. The 
court would hold, that a mortgage, on real 
estate, is an interest, in the land itself, and 
also, that the n^ortgage is a Uen, agaixist the 
farm, itself, and not against the party who 
owns the land. The court would hold, that 
a real estate mortgage, is personal property, 
and also that a real estate mortgage, is a 
right in rem. The court would also hold, that 
after John gave a mortgage, to James on his 
farm, the title to the farm, still remained 
in John, the mortgagor. Title to the farm, 
because of the mortgage given to James, did 
not pass to James, the mortgagee, because 
James, the mortgagee, when he receives the 
mcrtgage ftom John, simply has a lien, 
against the farm, of John, and title to the 
farm, itself, does not vest in James, the 
mortgagee. Unless, the mortgagor, is unable 
tor pay the mortgage, when the mortgage falls 
due, and after a reasonable time, has elapsed, 
after the mortgage has fallen due, which per- 
iod of time is called the period of redemp- 
^on, on the part of the mortgagor, has 
olapsed, and when John's right of redemption 
has expired, James, the mortgagee, may in- 
stitute a bill, to foreclose the mortgage, and 
thus forever kill John-'s right of redemption. 
If John neglects to pay the mortgage on the 
day of foreclosure, then James, the mort- 
gagee, will secure title to the farm, if James 
was the only bidder at the foreclosure sale. 
But if outside parties bid at the f oredosnre 
sale of the farm, belonging to John, against 
which James held a mortage, and these out- 
siders bid more than five thousand dollars for 
the farm, then the court would order James' 
five thousand dollar mortgage against this 
faxvx to be paid out of the money which the 
court has received, ftom the third parties 
who. bought the farm, at the foreclosing sale; 
after the court costs had been paid, the bal- 
ance of the sale price of the farm would be 
turned over to John, the original mortgagor, 
and a new title to the farm would be issued 
to the outside party who purchased this farm 
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at the foreclosure sale. Tlie court would bold, 
that tills light of redemption, which John hA8» 
within which to pay, the mortgage, after the 
mortgage, itself, has matured, is called the 
equity of redemption, and the court would 
hold, that if John entered into a contract 
with James at the time James bought the 
mortgage from John, to transfer this equity 
of redemption to James, the mortgagee, this 
contract to transfer the equity of redem]^ 
tion, at the time when mortgage was made, 
or at any time in the future, is absolutely 
null and void, unless the mortgagee, James, 
buys the equity of redemption outright at the 
time the mortgage is given, and for the rea- 
sonable value of the equity of redemption. 
Only in this case, would the equity of re- 
demption pass to James, the mortgagee. 

317. The court has held, that John, the 
owner of a farm in fee simple; or John, the 
owner of a life estate; or John, the owner 
of an estate for years; or John, the owner 
of a lease on the farm; or John's dower right; 
or interest in the farm; all may be mort- 
gaged, and the court would hold that John, 
might mortgage any legal or equitable right 
or interest, which he might possess or own 
in the farm, or in any real estate which he 
may own, except, John will not be permitted 
to mortgage real estate, which he expects to 
get possession of, some time in the future. 
The court has h^Ld, that John could not mort- 
gage this kind of an estate, because he could 
not sell it, at the present time. The court 
has also held, if John owns a farm, gives 
James a mortgage, against that farm, the 
mortgage which James receives from John 
will cover the farm lands, and all the build- 
ings on the farm. 

S18. If John gives James, a mortgage^ 
against his farm, in the form of a deed, ii^bich 
may be done, the title to the farm, itself, 
passes, to James, the mortgagee, and John has 
no longer, the title to the farm, but John, 
tiie mortgagor, has a right of redemption. In 
this farm. This right of redemption, belong- 
ing to John, the mortgagor, may be written 
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up in tlie form of a separate contract on a 
separate piece of paper, from the deed. Tlie 
Tiibt of redemption may be inserted in the 
deed, as a condition, redemption, or de- 
feasance f eatore*. This right of redemption 
clai»ie, if it is drawn np on a separate piece 
of paper from the deed, must be made and 
executed, at the same time the deed is ^- 
ecuted, as a part of the same transaction. 
James should record, his mortgage, in the 
form of a deed. John, the mortgagor, should 
record his light of redemption, in case it is 
a separate Instrumrat, on a s^MU^ate piece of 
paper. The court would hold, that John 
would be permitted to introduce oral oYidence, 
where the mortgage is in the form of a deed, 
to show that this deed, which James receives, 
is not a sale, but only a mortgage, to show 
that ,the deed is not a sale of the farm, but 
only a mortgage. 

319. Suppose John, receives a loan oi 
money, from James, and John wishes to secure 
James by means of a mortgage, in the f onu 
of a trust deed. John may, execute a mort- 
gage, and deliver this mortgage, to a third 
party, who acts as trustee, of the mortgage. 
In this case, when John, the mortgagor, pays 
James the money, for the mortgage, the trus- 
tee, reconveys the title, to the farm, back to 
John, the original mortgagor. Suppose John 
does not pay the money^ which he owes 
James, and for which he has given a mort- 
gage, as security, in the form of a trust deed, 
to a third party, caUed the trustee. The trus- 
tee, would have the power to sell the farm, 
of John, and pay the money, which is due 
James, secured by the mortgagor's trust deed. 
After the trustee sold the farm, he would pay 
James the amount of the mortgage, the bal- 
ance ,of the money received from the sale of 
the farm, would be returned to John, the orig- 
inal mortgagor, after paying the court costs, 
incurred as a result of the foreclosure sale. 

320. Suppose John gives a mortgage to 
James, against his farm, James records this 
mortgage, John, the mortgagor, would retain 
possession of the farm. John, the mortgagor, 
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may give other mortgages on tlio same f ami, 
subject, of course, to the first mortgage, whifih 
James holds. John, the original mortgagor, 
may rent his farm, or John, the original 
mortgagor, may sell his tsim. If John, the 
mortgagor, dies intestate, without leaTlng a 
will, John's heirs, would receive whatever 
title John had In the farm, after the mort- 
gages and liens, and judgments against the 
farm, have all been paid. This is the law of 
mortgages, in all states where the lien theory 
prevails, that is, where the title to the land 
remains in the mortgagor. 

321. In the case, where the title theory 
prevails, that is, where the title to the farm, 
passes to the mortgagee, when the original 
mortgagor gives a mortgage on his property. 
In the states, where the title theory prevails, 
in regard to mortgages, the mortgagee, will 
be entitled to have immediate possession of 
the farm, the minute he buys the mortgage 
unless, an agreement is entered into in the 
mortgage, which permits the mortgagor to 
remain in possession of the farm, after the 
original mortgagor gives the mortgage. If 
the mortgagor commits waste, in regard to 
the houses on the farm, or in regard to the 
trees, water rights, etc., the mortgagee In 
this case may bring a suit against the original 
mortgagor, for any waste, which the mort- 
gagor has committed. In states. Where the 
title theory prevails, that is, where the title 
passes to the mortgagee, the mortgagee may 
retain possession of the farm, until the mort- 
gagor pays the mortgage, and thus redeems 
title to his farm. Thus we see that in lien 
theory states, the original mortgagor retains 
the title to the farm, which he mortgages. 
In the title theory states, the mortgagee gets 
the title to the farm, and is entitled to the 
possession of the farm, the minute he buys 
the mortgage from the mortgagor, and untU 
the mortgage is paid. 

322. The court would hold, where John, 
the mortgagor, redeemed the mortgage, when 
James, the mortgagee, was in possession of 
the farm, that James, the mortgagee, would 
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have to pay, to John, the mortgagor, at the 
time, John redeemed the farm, all rents, and 
incomes, that James had received from the 
farm, while he was in possession, of the same, 
as mortgagee. If James had been grossly 
negligent, in managing the farm, or in col- 
lecting the rents, John, the mortgagor, would 
be entitled to receive, from James, the mort- 
gagee, damages, for the reasonable amount, 
the farm should have brought in, under 
proper management, and what the reasonable 
rents should have been. All of this money 
will be turned over to Jebn, at the time he 
redeems the farm. 

. 323. Suppose John, the mortgagor of a 
farm, in possession of the same, gives Henry 
a lease for five years, on the farm. If the 
mortgage matures before the lease expires, 
Henry, the lessee, will be permitted to retain 
the farm, under the lease, no matter, whether 
the mortgage is foreclosed or not. The court 
would hold, that Henry, the lessee, had re- 
ceived a good title, to the farm, for five 
years, which John, the original mortgagor, 
and owner of the farm, had a right to give, 
In states, where the titld still remained in 
the mortgagor, after the owner had given a 
mortgage, on the farm. In states where the 
title passes to the mortgagee, the mortgagor 
caimot give a -lease to property, after a mort- 
l^ge ia put on the property. 

324. Suppose John, gives a second mort- 
gage on his farm, to James. Suppose James,* 
the mortgagee, pays off the first mortgage, 
when the first mortgage matures. Suppose 
James pays taxes on the property. The court 
in these cases, would hold, that where James, 
the mortgagee of the second mortgage, paid 
the mortgagee or owner of the first mortgage, 
on the same farm, when the first mortgage 
matured, in order to protect his own title, 
James would be oititled to recover back, 
from John, the original mortgagor, and owner 
of the farm, the money and interest, accrued, 
on the first mortgage. The court would also 
hold, that James, the mortgagee, could re- 
cover back ftom John, the ordinal mort- 
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gagor, any money which he had paid out for 
taxes, on the f ann, to protect Us title, and 
which John, the owner of the f ann, should 
have paid. The court would hold that, where 
John, the original mortgagor, still owned title 
in the land, no matter how much tiie mort- 
gage was, that he gave, against his farm, 
John, the original mortgagor, would have an 
insurable interest, in the farm, to the total 
value of the farm. The court would also 
hold, that Jamee, the mortgagee, would have 
an insurable interest in the farm, to the ex- 
tent of the value of the mortgage. His in- 
surable interest as mortgagee, in the farm, 
would continue, until the mortgage was paid. 
The original mortgagor's insurable interest 
in the farm would continue to exist until his 
right of redemption had expired. 

S25. Suppose John, gave a mortgage, to 
James, on a farm, which John, himself, did 
not own. The court would hold, that James, 
the holder of this mortgage, would not have 
any title to this farm, nor interest in it, by 
virtue of this mortgage, because John could 
not convey to James, by means of a mort- 
gage, deed or any other instrument, any more 
interest in this farm, than John, himself, 
possessed, and in this case, John possessed 
no interest in the farm, therefore, he could 
tranf er none to James, by this mortgage. 

326. Suppose John, owns a farm. He gives 
James a first mortgage on this f ann. Shortly 
•after, John put the mortgage on the farm, 
he sold and transferred his title in the farm, 
as owner and mortgagor, to Henry, the trani^ 
feree. While the transferee has the title to 
the farm, the mortgage matures, and James, 
the mortgagee, brings a suit against Henry, 
personally, to hold Henry personally for the 
amount of the mortgage, which James bought 
<rom John the original mortgagor. The court, 
in this case, would hold, that James, the 
mortgagee, could not hold Henry, the trana* 
feree, personally liable for the amount of the 
mortgage, even though Henry, the transferee 
owned the title to the farm, against which 
the mortgage was made, because a mortgage, 

204 



against a f ami is a liean against that specific 
farm itself, and James could not hold Henry, 
the transferee of the farm, personally liable, 
for the mortgage. James would have to 
foreclose the mortgage, against the farm it- 
self. 

327. Suppose Henry, the transferee, of 
the farm, at the time, John, the original 
mortgagor, transferred the farm to Henry, 
agreed to pay the mortgage personally. The 
court would hold, in this case, that the trans- 
feree, Henry, would be the principal, and 
Jolm, the original mortgagor, would be a 
surety. Suppose, Henry, the transferee, goes 
to James, the mortgagee, and asks James to 
extend the time of payment of the mortgage. 
James does this. The court would hold in 
this case, that John, the original mortgagor, 
who afterwards became a surety, for the pay- 
ment of the mortgage, with Henry, as a prin- 
cipal, would be released from any liability, 
for payment of the mortgage after James, 
the mortgagee, without the consent of John, 
extended the time of payment, of the mort- 
gage, for the transferee, Henry. 

328. Suppose John, gives a mortgage, on 
his farm, to James. When the mortgage 
matures, John pays the mortgage. James, 
had the mortgage, recorded. Where a mort- 
Igage, is recorded, in the county, where the 
land is situated, this recorded mortgage, be- 
comes a cloud upon the title of the land. 
When John, pays the mortgage, he should 
get a release, and have the release, recorded, 
in the same county where the land is sit- 
uated, in order to remove the cloud, from the 
title. Suppose in this same case, wh^i John 
goes to pay James the money on the mort- 
gage, James refuses to give up the mortgage, 
and James refuses to sign a release. John 
may file a bill in equity, and the court will 
compel, James, to execute a release of the 
mortgage, in case, John tenders the money 
in payment of the mortgage. In this way 
John gets a release, by paying the money to 
the court, and he may file this release, in the 
county, where the land is situated, and thus 
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r«moTe the- cloud, on JiiB title, which the 
recorded mortgage, has caused. .In this same 
case, if John did not pay the mortgage, to 
James, the court would hold, that John would 
have a right of redemption, after the mort- 
gage matured, and before foreclosure pro- 
ceedings could be. instituted. The statutes 
of limitation, will run against the original 
mortgagor's right, of redemption, and when 
the period specified in the statutes, has ex- 
pired, the property, may be foreclosed. Some 
courts have held, that the right of redemp- 
tion, of the original mortgagor, runs for 
twenty years. In these states, if the original 
mortgagor, fails to redeem, within twenty 
years' time, the mortgagee, or the assignees 
of the mortgage, will be said to have title in 
fee simple, to the land by right of adverse 
possession. 

329. Most courts hold, that a mortgagee, 
will have twenty years' time, during which 
to foreclose the mortgage. If the mortgagee, 
neglects to foreclose his mortgage, within 
twenty years, his right to foreclose, is barred 
by the statutes of limitation. In most states, 
after a mortgage, has matured, if there is 
nothing in the mortgage, itself, to the con- 
trary, the mortgagee, may start foreclosure 
proceedings within a reasonable length of 
time, after the mortgage, has become due. 
This reasonable length of time, after the 
mortgage, falls due, is what is called, the 
original mortgagor's, redemption period, and 
right. 

330. According to the law of mortgages, 
we have two kinds of foreclosures, namely: 
strict foreclosure, and eoLu^table foreclosure. 
Suppose John gives James a mortgage, on 
his farm, and when James buys the mortgage, 
James also buys the right of redemption, 
which John has, as the original mortgagor, 
or owner of the farm. When the mortgage 
falls due, James immediately starts fore- 
closure proceedings to secure his money, or 
to take title in his own name, to the farm, 
against which he holds, the mortgage. This 
is what is called strict foreclosure. Suppose 
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Jolm simply sells James, a mortgage, on tbe 
f ana, in this case, when tlie mortgage falls 
due,. John will be given, a reasonable length 
of time, after the mortgage falls due, for 
redeeming his title to the farm. After the 
reasonable length of time for redemption, 
hias expired, James files a bill, to foreclose, 
the mortgage. The court receives the evl* 
dence, and if the mortgage, is valid, the court 
will order that the farm, against which the 
mortgage. Is given, be sold at public sale, 
after due notice has been published, in the 
county, where the land is located, and where 
the foreclosure proceedings are instituted. 
On the day of the sale, the party who bids 
the highest for the farm, will be granted a 
title to the farm, by order of the court, 
thi'ough valid foreclosure proceedings. If the 
original mortgagor John, has the money, to 
bid the highest, he may secure back, title to 
his farm. If James, the mortgagee, bids the 
highest on the farm, the court will Issue a 
new title to the farm, in James. The money 
received, by the court for the sale, of this 
farm, will be redistributed as follows: The 
court will pay James, the mortgagee, the face 
value of his mortgage, plus interest, and all 
costs, will be deducted from the balance of 
the money, and whatever residue is left, from 
the sale price of the farm, after the mort- 
gage, and expenses have been paid, will be 
turned over to John, the original mortgagor, 
as his equity, in the farm. In other words, 
this is what is called an equitable foreclosure, 
and John the original mortgagor, will receive 
the balance of the money, for his equity in 
the farm, after court costs have been paid, 
and after the nv>rtgage, and interest have 
been paid to James, the mortgagee. 

Suppose John, executes a mortgage, to 
James. In the mortgage, itself, there Is con- 
tained, a clause, which provides, for a power 
of sale, that is, the mortgage reads, that 
when the mortgage falls due, the mortgagee, 
will have the privilege, of putting the farm 
up for public sale, and selling the same, in 
order to pay himself, as mortgagee. The 
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court, in tills case, would bold, that when the 
mortgage, matures, James may sell the laiul, 
not as an owner of the farm, but as agent 
for John. This would he what is called, sell- 
ing the farm without Judicial proceedings. 

331. Suppose James, the mortgagee, of a 
second mortgage, brings a foreclosure sale, 
against the farm belonging to John. In start- 
ing this -foreclosure suit, James will have to 
make, as parties defendant in the suit, all 
parties who are interested in the f ann, who 
have a less title, than James, the mortgagee 
of the second mortgage, must be made parties 
to the suit, so that they will have a right, 
to defend their own title. Suppose Fred- 
erick, holds a third mortgage, against this 
property, when James brings his foreclosure 
proceeding, against John, the original mort- 
gagor, if Frederick, owner of the third mort- 
gage, wishes to keep his mortgage alive, he 
must pay the second mortgagee, or see to 
it, that John the original mortgagor, pays the 
second mortgage, otherwise, when the court, 
in charge of the foreclosure procedings, gtves 
a new title to the party who buys James' 
title, that party will secure a clear title, as 
against all other individuals, who have a 
title, inf erior, to the second mortgage. But 
the party who gets new title to the farm, 
as a result of this foreclosure sale, takes 
that new title, subject to all higher titles, 
which any other people may have in the farm, 
as for example: A first mortgage will not be 
interfered with, by foreclosure proceedings 
on a second mortgage, and the party, who 
holds the first mortgage, need not be made a 
party to the suit, or even given notice, of 
the foreclosure sale, on a second mortgage. 
In other words, the party who buys, the title, 
of James, of the second mortgage, in fore- 
closure proceedings takes that new title flrom 
the court, subject to all superior rights and 
liens, but ftee, from all inferior rights or 
liens. 
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CHATTEL MOBTGAaES. 

832. A ebattel mortgage, is a written in- 
strument, in the form of a lien, against any 
particular personal property, or chattel. If 
John, gives James, a chattel mortgage against, 
twenty head of cattle, the court would hold 
according to modem law, that when the 
mortgage matured, or came due, if John, the 
mortgagor, could not pay, the amount of the 
mortgage, that John, would have a right of 
redemption, for a reasonable period of time, 
after the mortgage came due, before James 
could foreclose in an equitable foreclosure 
proceeding. The same process would be fol- 
lowed, in an equitable foreclosure proceed- 
ing, where the subject matter is chattel or 
personal property, as it would, where the 
subject matter, of the equitable foreclosure 
sale, is real property. The court would hold, 
in case John gives a chattel mortgage to 
James, that legal title to the personal prop- 
erty or chattel, would vest, in the mortgagee, 
James. He would hold that chattel, subject 
to the privilege of redemption on the part 
of John, the mortgagor, and original owner 
of the chattel. When John, the mortgagor, 
paid the chattel mortgage, title to the chat- 
tel would be reinvested, in him. The court 
also holds, that a chattel mortgage must be 
in writing, just the same, as a real estate 
mortgage, must be in writing, in order te 
comply with the statutes of fraud, which pro- 
vides, as follows: ''All contracts for sale of 
goods, wares, and merchandise, which amount 
to a certain amount of money, must be writ- 
ten." According to the modem method of 
handling chattel mortgages, the party who 
buys the chattel mortgage, will insist that 
the mortgage, be written, in order that the 
party who purchases the mortgage, may re- 
cord, the same, and thus protect himself ftom 
other parties, who might innocently buy, the 
chattel or personal property, against which 
the chattel mortgage, is given. Under mod- 
em conditions, the mortgagor, or owner of 
the chattel or personal property, usually ke^ps 
the chattel in his own possession, and an affl* 
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davit, is ordinarily attached to the chattel 
mortgage, which says that the mortgagor, 
executed the mortgage, in good faith. The 
court would hold, that any personal property 
or chattel, which is subject to present sale, 
may be mortgaged. However, the court will 
not permit a fixture, which has become a 
part of the real estate, because of the man- 
ner, in which it is attached to the real es- 
tate, to be made the subject matter of a 
chattel mortgage. 

S33. Suppose John, gives James a chattel 
mortgage, on five hundred head of cattle. 
The court would hold, that this chattel mort- 
gage, must be written, describing the cattle 
in detail; the mortgage, must be signed by 
the mortgagor; it need not be sealed; the 
chattel mortgage, itself, must be delivered, 
by the mortgagor, to the mortgagee; and ac- 
cepted by the mortgagee, in order to be a 
valid chattel mortgage. 

834. Suppose John gives James a chattel 
mortgage, on ten head of horses. John, the 
owner or mortgagor, delivers into the pos- 
session of James, the mortgagee, these ten 
horses. James, while he has the horses, in his 
possession, hires them out to haul brick. 
When the mortgage matures, John pays the' 
mortgage. The court would hold, in this case, 
that when John tendered the money, in pay- 
ment of the chattel mortgage, James would 
have to release the chattel mortgage, deliver 
back to John, possession of the horses, and 
also, pay back to John, whatever, the horses 
earned, less the reasonable cost of feeding 
and taking care, of these horses, while James, 
the mortgagee had them in his possession. 
The court would also hold, that if the mort- 
gagor, did not deliver the horses, into the 
possession of James, but instead John, the 
mortgagor, kept possession of the horses, and 
used them and hired them out, John would 
not have to pay James any money, the horses 
might have earned, while John, mortgagor, 
had them in his possession. 

335. Suppose John, the original mortgagor, 
of these ten horses, sold his title or interest, 
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in tlie liorsesy to Henry- The court would 
hold, tbat Henry, would bave the right to 
redeem the horses, in case, the chattel mort- 
gage, had matured, and provided John, had 
not paid the mortgage. Henry's interest, In 
these horses, however, would of course, he 
subject to the chattel mortgage, held hy 
James, the mortgagee. The court, also would 
hold, that James, the mortgagee, may assign 
this chattel mortgage. This may be done, by 
means of a written assignment, or else by the 
mortgagee, delivering the chattel, covered in 
the chattel mortgage, to the assignee, of the 
mortgage. The debt, must be assigned to the 
assignee, at the same time, together with the 
chattel mortgage itself. Where the original 
mortgagor, fails to pay the mortgage, at 
maturity, the mortgagor, has a reasonable 
length of time, according to the nature of the 
chattel or personal property, within which to 
exercise his right of redemption. According 
to the modem method of drawing up chattel 
mortgages, the mortgagee, usually has the 
power of sale, inserted in the chattel mort- 
gage, itself, which provides that if the mort- 
gage is not paid when due, then the mortgagee 
may act as agent of the original mortgagor, 
and proceed without judicial proceeding, to 
sell the chattel, which is the subject matter 
of the chattel mortgage, to the highest bidder, 
and retain the face value of his chattel mort- 
gage, plus his interest. The balance of the 
money, he must turn back to the original 
mortgagor, or owner of the chattel. This sale 
of the chattel by the mortgagee, as agent of 
the mortgagor, must be public, and published 
notice must be made, according to the stat- 
utes in your state. Such publication must 
give the time and the place, of the sale of 
the personal property, or chattels. If the 
chattel mortgage, itself, does not contain this 
power of sale, then regular foreclosure pro- 
ceeding, must be instituted, or begun in the 
proper court, just the same as where a fore- 
closure sale, regarding real property, takes 
place, and the same procedure is followed. 
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mSGOTIABLE IN8TBXTMBNT8. 

aS6. A negotiable instnmlent, is a con- 
tract, wlieroln one party, promises or agrees 
to pay, to another party, or order, a certain 
amount of money for value received, eltlier 
on demand, presentment, or at some fixed 
future date. All natural persons, who are 
legally capable of making a contract, may 
execute a valid negotiable instrument. When- 
ever a negotiable instrument is made pay- 
able, to the order of, or is made payable, to 
bearer, or is made payable to a certain per- 
son, or his assigns, this negotiable instru- 
ment, or contract, may be transferred freely, 
from one individual to another, by simply 
endorsing, the negotiable instrument or con- 
tract, on the back of the instrument Itself, 
in case, the instrument is made payable, to 
a certain party, or order. Suppose John, 
draws up a negotiable instrument, which 
reads as follows: ''Thirty days after date, 
I promise to pay to James Bippley, or order, 
one thousand dollars. Signed, John Doe." 
In this case, James Bippley, the payee of 
the negotiable instrument, may transfer this 
instrument, by simply signing his name, on 
the back of the Instrument. In this same 
case, if John writes a negotiable instrument, 
which reads as follows: ''Thirty days after 
date, I promise to pay to James Bippley, or 
bearer. Signed, John Doe." In this case, 
James Bippley, could transfer this negotiable 
instrument, to any other party in the world, 
by simply delivering, the Instrument, to any 
party, and the party, who has possession of 
the instrument, Itself, when the Instrument 
reads, pay to bearer, will have legal title, to 
the instrument against all the world. 

337. The courts have held, that a negoti- 
able instrument or contract, in order to con- 
tain the quality, or characteristic of nego- 
tiability, must first of all, be made in writ- 
ing, and the party who makes the Instru- 
ment, called the maker or drawer, must sign, 
the negotiable instrument, itself. The courts 
have held, that this same instrument^ must 
be made definite, and specific, as to when It 
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sball be made payable, and it shall also con- 
tain a promise or order, to pay a definite, 
sum in money, unconditionally. The courts 
have held that this same instrument, in order 
to be negotiable, must contain the following 
phrase, to-wit: Payable to order, or it must 
be payable to bearer. If the contract, or 
negotiable instrument contains all of the 
above charactoristics and requirements, that 
instrument or contract will be a negotiable 
instrument, according to the meaning and re- 
quirements, of the negotiable instruments 
law of the United States, and that instru- 
ment will be transferrable, by endorsement. 

338. The following is an example of a 
promissory note: 

$6,000.00 

Omaha, Keb., Jan. 31, 1916. 

6iz months after date, I PROMISE to pay 
to John Doe, OB OBD£B, the SUM of Five 
Thousand DOLLABS. For value received, 
payable at the oifice of the OMAHA KA- 
TIOKAIi BANE of Omaha, Nebraska, with 
interest at the rate of 6 per cent per annuni, 
from until paid. 

(Signed) BICHABD BOWB. 

In this note, you will observe, first, that 
the sum of money, is definitely fixed, and the 
note is payable, in money. The next thing 
you notice, is that the note bears a date, and 
the time, of payment in the note, is definitely 
llxed. You will notice, that the note also 
contains a promise.' You will also- notice that 
the words or order, is used in the instru- 
ment. Yon will also notice, that Bichard 
Bowe, the maker, or drawer, of the note, 
signed the note itself. This note, is a nego- 
tiable instrument, and may be transferred, 
by John Doe signing his name on the back 
of the note, and his signature on the back 
of the note, is called, an endorsement. 

380. The following is an example of a bill 
of exchange. 
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$6,000.00 

South Omaha, Neb., Jan. 31, 1916. 

Pay to the OSDEB of John Boe, $5,000. 
To Henry George, Columbus, Neb. 

(Signed) BIOHAfEUD BOWE. 

Accepted by and signed by Henry G«orge. 

In this bill of exchange, you will notice, 
that Bichard Bowe, signs the bill of ex- 
change, and is called, the drawer. You will 
also notice that Henry George is called the 
drawee, and acceptor. You will also notice 
that Henry George, signed the acceptance, 
of the bill of exchange. You will notice that 
John Doe is the payee, of the bill of ex- 
change. You will also notice that this bill of 
exchange bears a date. You will also notice, 
that the bill of exchange, contains the word 
order. You will also notice that the bill of 
exchange, is payable in money, and the 
amount of money is definitely specified. In 
a bill Of exchange the drawer, agrees to pay 
to John Doe, the amount of money mentioned 
in the bill, provided Henry George, the draw- 
ee, and acceptor, agrees to pay the amount 
of money mentioned in the bill, uncondition- 
ally, when the bill of exchange, is presented, 
to Henry George, for acceptance. In the bill 
of exchange, you will notice that Bichard 
Bowe, the drawer, directs or orders Henry 
George, to pay the amount of money, called 
for in the bill, to John Doe, payee. 

940. In the general course of business, 
notes, bills of exchange, checks, etc., as nego- 
tiable instruments, are usually written, on 
paper. But the courts wbuM hold, that if a 
negotiable instrument is written, on cloth, 
or etched pn a piece of glass, this instrument 
would be perfectly valid, and legal. The 
courts would also hold, that a negotiable in- 
strument, may be written in ink, pencil, or 
the entire instrument, including the signature 
of the drawer, may be entirely written on a 
typewriter, and the courts would hold, that 
the negotiable instrument would be perfectly 
valid. You will notice, that a note is written 
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in the form of a promise, to pay, wliile a bill 
of exdiange, contains an order, to pay. 

341. The following is an example of a 
check: 

No 

Minneapolis, Minn., Jan. 31, 1916. 

NOBTHWBSTEBK NATIOKAIj BANE 
of Minneapolis. 

Pay to John Doe or order, $5,000.00 

Five Thoasand & noAOO PPTiTiAKi^. 

(Signed) BICHABD BOWE. 

In this check, you will notice, that a place 
is j^ovided for a date. You will also notice 
that the name of the bank, on which the 
«heck, is drawn, is provided for, in the checks 
and you will also notice, that the name of 
the city, wherein the bank is located, is also 
provided for in the check. You will also 
notice, that the check contains the word or 
order. You will also notice that the check is 
payable in money, and that the amount of 
money is definitely specified. You will also 
notice, that Bichard Bowe, the drawer, or 
maker of the check, commands, directs, or 
orders, the Northwestern National Bank of 
Minneapolis, to pay the amount specified in 
the check, to John Doe, the payee, out of the 
money, which Bichard Bowe, has on deposit, 
to his checking account, in the bank, on the 
date the check is made payable. In the case 
of a check, if Bichard Bowe, the drawer, or 
maker of the check, does not have on deposit^ 
five thousand dollars, to his checking account, 
in the bank, when the check is presented, for 
payment, within a reasonable length of time, 
after the check is dated, and every check 
ought to be presented for payment within 
twenty-four hours ftom the date of the check, 
then the Northwestern National Bank of 
Minneapolis may refuse to pay the check, or 
any part of the check, if the balance to the 
credit of Bichard Bowe, is not five thousand 
dollars, when the check is presented for pay- 
ment. 
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S42. The following is a contract^ or In- 
strument, wMch is not, a negotiable note: 

^,000.00 

Spo^Lane, Wash., Jan. 31, 1916. 

For value received, I promise to pay, John 
Doe or OBDEB, the sum of five thousand 
dollars. Payable at the office of the Old Na- 
tional Bax^ of Spokane, Washington, with 
interest at the rate of 6 per cent from date, 
when he is twenty-one years of age. 

(Signed) BICHABD BOWE. 

The above note, is not a negotiable note, 
because we learned in our study of negotiable 
instruments: to be a valid note, that note 
must contain a date of payment, that is ^ab- 
solutely certain. Therefore, the above note 
would be invalid, because John Doe, may 
never attain the age of twenty-one years, and 
consequently, at the time the note, was ez- 
cuted, the time, of payment, is absolutely un- 
certain. 

843. Suppose John, makes out a note, as 
follows: Do you think it is a valid negotiable 
note?. 

^000.00 

Bichmond, Va., Jan. 31, 19ie. 

Six months after I die, I promise to pay, 
to John Doe, or OBDEB, the sum of five 
thousand dollars. For value received, pay- 
able at the office of the Planters' National 
Bank, of Bichmond, Virginia,, with interest 
at the rate of 6 per cent per annum, from 

date, until paid. 

(Signed) BIOHABD BOWE. 

This note is a perfectly vaUd note, and 
can be enforced against the estate of Bich- 
ard Bowe, six months after his decease. Ac- 
cording to the negotiable instruments law of 
the United States, the time of payment of a 
negotiable instrument, must be absolutely 
certain. According to the experience, of the 
human race death is certain. Therefore we 
have complied with the negotiable instru- 
ments law, in this note, because it is a cer- 
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tain tMag, tliat Bicluurd Bowe -win dl6. 
Tlierefore granting tbat all of the other re- 
quirements of a valid note, are fulfilled^ then 
this note is a valid note, and enforceable. 

SiA. Is the following a valid, negotiate 
note? 

New York City, Jan. 31, 1916. 

Six months after date, I promise to pAj 
to John Doe, or order, the sum of five thou- 
sand pounds of solid gold dust. For value 
received, payable at the oifice of the HAN- 
OVER NATIONAIi BANK, of New York 
Oity, N6w York, with interest at the rate of 
6 per cent per annum, ftom date, until paid. 

(Signed) BIOHABD BOWE. 

The above is not a valid negotiable note, 
according to the requirements of the nego- 
tiable instrument law, of the United States. 
Because according to the negotiable instru- 
ments law, the note must be payable, in 
money. In this case, the note, is payable in 
gold dust, and therefore, is not a valid nego- 
tiable Instrument. 

345. Is the following a valid negotiable 
note? 

Detroit, Mich., Jan. 31, 1916. 

Six months after, I promise to pay John 
Doe, or OBDEB, Five Thousand Canadian 
Dollars. For value received, payable at the 
oifice, of the PEOPLES STATE BANK, of 
Detroit, Michigan, with interest at the rate 
of six per cent per annum, from date, until 
paid. 

(Signed) BIOHABD BOWE. 

This is not a negotiable instrument, ac- 
cording to the negotiable instrument law, of 
the United States, because the note is pay- 
able in Canadian money, and not, in Amer- 
ican money, as it should be, and must be, in 
order to comply with the negotiable instm- 
ment law, and be a valid negotiable instru- 
ment. If this same note, were made and 
executed in Detroit, Michigan, and made 
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payable at any point, in Canada, tlien its 
being payable in Canadian money, would 
make it, a valid negotiable instrument. 

346. Is the following a valid negotiable 
note? 

St. Louis, Mo., Jan. 31, 19CL6. 

Siz months after date, I promise to pay 
John Doe, or OBDEB, Five Thousand Dol- 
lars, and a gold watch. For value received, 
payable at the office of the NATIONAIi 
BANK OF OOMMISBiCE, St. Louis, Missouri, 
with interest at the rate of 6 per cent per 
annum, from date, until paid. 

(Signed) BICHABD BOWE. 

This is not a valid negotiable note, accord- 
ing to the negotiable instrument law of the 
United States, which provides that every 
valid negotiable instrument, must be payable 
in money, and money only. Therefore, since 
this note calls for five thousand dollars,/and 
a gold watch, it is not a valid negotiable 
instrument. 

347. Suppose John has an agent, worlsing 
for him, in his office, by the name of James. 
Suppose James is in charge of making out 
the notes, and bills of exchange, etc., for 
his principal John. While acting as agent 
for John, James signs a note, intending that 
the note should bind the principal John. If 
he just signs it James, with the word agent 
after his name, the note will be absolutely 
binding, upon James, himself, even though 
he intended the note, to be signed for his 
employer John. If James signs the note, 
''John, by James''; or ''James, agent for 
John,'* or if he simply signs John's name, 
in all of these cases, the agent James would 
bind his principal John, and not himself. 

348. Is the following a negotiable note? 
. $5,000.00. 

Milwaukee, Wis., Jan. 31, 1916. 

Six months after date, I promise to pay, 
to the bearer John Doe, Five Thousand Dol- 
lars. For value received, payable at the of- 
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fice of the WISCONSIN NATIONAI. BANK, 
of MILWAUKBE, WISCONSIN, with inter- 
est at 6 per cent per annum, from the date, 
until paid. 

(Signed) BICHABD BOWE. 

The negotiable instruments law provides 
as follows. ''Pay to bearer,'' or ''Pay to 
John Doe, or bearer,'' and, the instrument 
law reads, "Pay to the order, of John Doe," 
or "Pay to John Doe, or OBDEB." And if 
these phrases are used in the instrument, the 
instrument will be a negotiable note, pro- 
vided of course, all the other essentials of 
the negotiable instrument law are complied 
with. Therefore, reading the above note, as 
it is written, I find, that it is not, a nego- 
tiable instrument, because the note reads, 
"to the bearer John," and it should read, 
either, "to the bearer," without the words, 
"John Doe," or else, it should read, "to 
John Doe, or bearer." 

349. Every negotiable instrument should 
bear a date, otherwise, it would be impossible 
to tell, when the note is payable, or when it 
matures. For example: If I write a note, 
as follows: "Six months after date, I prom- 
ise to pay to John Doe, or order, one thousand 
dollars, for value received, with interest at 
six per cent from date, until paid." In this 
case, if I did not date, the note, it would be 
impossible to tell, when the time of pay- 
ment, arrived. The courts have held, that 

' a note, may be dated ahead, or it may be 
dated back, and it would be a perfectly 
valid, negotiable instrument. The courts have 
also held that the words, "Value received," 
are not necessary, in a valid negotiable in- 
strument. 

350. Suppose John induces James to sign 
an instrument which James thinks is a re- 
ceipt, but instead of its being a receipt, 
it is a note. John takes this note, and 
sells it to a third party, who is an innocent 
purchaser, for value, and without notice, of 
the hotes, not being good. The note falls 
due, and the assignee, or the third innocent 
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mui;7, brings suit against James, signer of 
the note. Tlie court would hold, that James 
would be liable for the face value of the 
note, i^us the interest, providing the note 
drew interest. Because a note is a negotiable 
instrument, and is transf errable to order, or 
to the bearer, and is payable, at maturity, 
when a third innocent purchaser buys the 
note, which is regular on its face, for value, 
without notice. 

361. Suppose John, signs a note for five 
thousand dollars, payable to "bearer," and 
leaves the note on his desk in his office, in- 
tending to deliver the note to James, at the 
end of the week. That evening a thief en- 
ters his office, and steals the note, sells it» 
to Henry. When the note matures, Henry 
brings suit against John, signer of the note. 
The court would hold, that the minute a note* 
that is payable to bearer, is delivered, by 
John, the maker of the note, or if the note 
gets out of the possession of John, and a 
third party, buys the note, without notice, 
and for value, the innocent person, may force 
John the original maker of the note, to pay 
the same. 

352. Suppose John, signs his name on a 
blank note, but he does not fill out the rest 
of the note. In this case, if a third party 
gets possession of the blank note, and fills 
in the rest, over John's signature, the court 
would hold, that if the third party, sold the 
note to James, for value and without notice, 
and in good faith, James could not collect* 
payment on the note, against John, because 
the note, was forged, and was incomplete, 
when John signed his name. 

3G3. Suppose John, owed James a grocer, 
seventy-five dollars balance on his grocery 
bill. One year later, James has John, give 
him a note, for the seventy-five dollar 
grocery bill, which has been long past due. 
When the note matures, James brings suit 
against John on the note, John puts up the 
defense, that there is no consideration, for 
the note. The court would hold in this case, 
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that James could collect against Jolm, on 
this note, also that the old grocery bill, or 
deht was a good and sufficient consideration 
for the new note, provided, the statutes of 
limitation, had not run, against the grocery 
bill. 

. 354. Suppose John Doe, the payee, of a 
bill of exchange, presents the bill to Henry 
George, for acceptance, which Bichard Bowe, 
the drawer of the bill, has given to John 
Doe, for money which Bichard Bowe, owes 
John Doe. In this case, Henry George, the 
drawee, will not be liable for the amount of 
the bill of exchange, if he, Henry George, 
does not accept, the bill of exchange, and 
sign his acceptance in writing, upon the bill 
of exchange, itself. Every drawee, in a bill 
of exchange, has twenty-four hours, within 
which to accept a bill of exchange, drawn 
against him, or else to reject the same. And 
the court would hold, that if the drawee, of 
the bill of exchange refused to accept the 
same, the payee, of the bill, will not be per- 
mitted to bring a suit against Henry George, 
the drawee, of the note, for non-acceptance 
of the same. 

3G5. In regard to negotiable instruments, 
the court would hold, that where a note is 
made ''payable to bearer,'* title to that 
note, will pass, when the note is delivered. 
The court would hold, that where a negoti- 
able instmment, is made payable ''to the 
order of," title in this case, would not pass, 
upon delivery, but the note must be endorsed, 
by the party named in the note, as payee,* 
before title to the same will pass. There are 
only a very limited number of exceptions to 
this rule, for example: Suppose John, has in 
his possession, a note payable to John Doe, 
or order, and suppose John had not endorsed 
this note. Shortly after John dies. The 
court would, hold in this case, that title to 
this note, even though it was payable, "to 
John Doe, or order," and even though it had 
not been endorsed by John Doe, the payee 
of the note, nevertheless, title to this note, 
would be transferred, by the operation of 
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law, to the executor or administrator, of John 
Doe, deceased. TMs same thing, would hap- 
pen if John Doe became bankrupt, in which 
case, title to the instrument would pass by 
operation of law, to the trustee, in bank- 
ruptcy. ''The endorsement must be written 
on the instrument or upon a paper attached 
thereto, and where a signature is so placed* 
upon the instrument that it is not clear, in 
what capacity the person making the same 
intended to sign, he is deemed an endorser." 
The negotiable instruments law further pro- 
vides, that every valid endorsement, must 
contain in addition to the name, of the 
payee, in the instrument, written on the, back 
of the instrument, itself, a phrase, ''in the 
form of an order to pay, as for example: 
Suppose John Doe, is payee, in a negotiable 
instrument. If John Doe writes on the back 
of the instrument, the words, "pay to the 
order,** of Bichard Bowe, or simply "pay" 
to Bichard Bowe, and signs his name, John 
Doe. The court would hold, that either of 
these endorsements would be perfectly valid. 
The same court would hold, that the follow- 
ing endorsements are invalid. "I assign the 
within note,** or, "I assign all my rights, 
title and interest in and to the within note.** 
The same court would hold, that if John Doe, 
payee of the note, endorsed the note, as fol- 
lows: Pay Bichard Bowe, and John Doe signs 
his name on the back of the instrument, 
making a complete endorsement, but John 
Doe retains the negotiable instrument in his 
own possession, and does not deliver, it to 
'James Bowe. In this case title does not pass, 
until, the endorsed instrument itself, has 
been actually delivered, by John Doe, or his 
lawful agent, to Bichard Bowe. 

356. Suppose John Doe, the payee of a 
negotiable instrument, endorses the instru- 
ment, by simply writing his name, "John 
Doe,** on the back of the note. The court 
would hold, in this case, that this is an en- 
dorsement in blank. But if John Doe, payee 
of the note, endorses the note, as follows: 
"Pay to the order of Bichard Bowe,** and 
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signs Ms name John Doe. Tlie court would 
call tills, kind of an endorsement, a special 
endorsement, because It specifically desig^tes, 
to what particular person, title to the note 
Is transferred. In the case of a special en- 
dorsement, Richard Bowe, may transfer his 
title in the note, hy either endorsing the 
instrument, in blank, or else he may make a 
special endorsement, of the Instrument. In 
the 'case of an endorsement in' blank, any 
party to whom the negotiable Instrument is 
delivered, or Into whose possession, the in- 
strument may come, will have absolute title, 
to that instrument, by virtue of the endorse- 
ment in blank. The same is true, in case, 
where a negotiable instrument is made pay- 
able to bearer. Any party, into whose pos- 
session a negotiable Instrument made payable 
to bearer, happens to come, will have absolute 
title to that negotiable instrument. 

357. Suppose John Doe, the payee of a 
note, endorses the note, as follows: Pay to 
Richard Bowe, only, and then signs his name 
John Doe. This would be called a restrictive 
endorsement, and the Instrument, would no 
longer, be negotiable, because just the min- 
ute John Doe, writes the word, only, after 
the name of Bichard Bowe, in his endorse- 
ment, just that minute all negotiability, in 
that instrument, is absolutely killed. Thus 
we see, that a restrictive endorsement, elim- 
inates the negotiability feature, of the nego- 
tiable instrument. 

358. Suppose John Doe, payee of a nego- 
tiable note, endorses that note as follows: 
''Without recourse pay to the order of Bich- 
ard Bowe,*' and then John Doe signs his 
name on the back of the instrument. This 
would be called a qualified endorsement, and 
the words, without recourse, would protect 
John Doe, from any further responsibility, or 
liability, in connection, with that particular 
negotiable note, and the party Bichard Bowe, 
when he accepts the endorsed instrument, 
with this qualified endorsement, accepts the 
same, with the understanding that John Doe 
is no longer liable, as an endorser, on that 
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note, guaranteeing tlie payment, to Richard 
Sowe, in case, the original maker of the note, 
fails to pay that note, when it matures. 

969. Suppose John Doe, is the payee of a 
note, but he does not endorse the note. 
Bichard Bowe, gets this note, into his pos- 
session. The court would hold, that Bichard 
Bowe, would have absolutely no title to the 
note, and that no title would pass to that 
note, to any party, whomsoever, until after 
John Doe, actually endorsed that note, ex- 
cept, where John Doe dies, in which case, 
title passes to his executor or administrator* 
or else in case, John Doe, goes into bank- 
ruptcy, in which case, title to the note would 
pass to the trustee, in bankruptcy. In bofh 
of these two exceptions, title passes, by oper- 
ation of law. The court has also held, that 
any signatures or any endorsements, on a 
negotiable instrument, which are obtained 
by, ftaud, duress, or by any unlawful act, 
such signatures will not obligate, the parties 
who either signed the note, or endorsed the 
note, having done so under the influence of 
either ftaud, duress, or an unlawful act. 

3G0. Suppose John Doe, is the payee of 
a note. Aftei^ the note matures, Blchaid 
Bowe purchases this note from John Doe in 
good faith for valuable consideration. The 
court would hold, that the fact that a note 
has expired or matured, does not- kill, its 
negotiability, but, the court would hold, that 
the party Bichard Bowe, who purchases the 
note, after maturity, cannot avail himself, 
of the clause in the negotiable instrument 
law, which relieves the purchaser of a nego- 
tiable instrument, from any defenses, or 
claims, which the original maker of the note, 
might have against the payee of the note, 
where the purchaser of a note in good faith, 
without notice, and for valuable considera- 
tion, has bought that note. And in this case, 
Bichard Bowe, in purchasing this note, ftom 
Jchn Doe, after maturity, would be liable to 
the original maker of the note, for any de- 
fense which he might have against John 
Doe, the original payee of the note. 
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361. Suppose Jolin Doe, gives his note to 
Bichard Bowe. In tills case, the court would 
bold, tliat when the note fell due, or matured, 
Bichard Bowe, would not have to present the 
note, at maturity, to John Doe, the maker of 
the note. But the court would hold, that it 
is the duty of John Doe, the maker of the 
note, to locate Bichard Bowe, payee of the 
note, unless the note, itself, states that the 
note is payable at such and such a bank, in 
which case, the hank which has the note for 
collection, usually sends out a notice to the 
maker of the note, two or three days before 
the note expires, calling the maker's atten- 
tion to the fact, that the note matures on a 
certain day, and requests him to pay the 
same. But, if the note is not made payable 
at any bank, when the note matures, if John 
Doe, does not pay Bichard Bowe, then Bich- 
ard Bowe, may immediately bring suit 
against Jolm Doe, on the note, without hav- 
ing presented the note for payment to John 
Doe, at its maturity. 

362. The court has held, that where the 
maker of a note, John Doe, gives his note to 
Bichard Bowe, payee of the note, and Bich- 
ord Bowe, assigns the note, to Henry and 
Henry in turn assigns the note to Michael 
and Michael in turn, endorses the note to 
Frederick. The court would hold in this case, 
that if John Doe, maker of the note, pays 
James Bowe, payee of the note, when the 
note matures, then all the endorsers are re- 
lieved from any obligation and liability, for 
having endorsed the note. But, if John Doe, 
maker of the note, fails to pay the note, 
when it matures, then, all of the endorsers 
on that note, become liable in the order, of 
time, according to which they became en- 
dorsers of that note. The court would hold, 
that the endorsers would not be liable, on the 
note, according to the arrangement of their 
signatures, or endorsements on the back of 
the note, but only, according to the order in 
time, in which the various endorsers became 
parties to that instrument or note. 

363. Suppose John Doe, makes out a note, 
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payable to bearer, and delivers tliat note to 
Sichard Rowe. In this case, Bichard Bowe, 
has title to the note, and he may pass the 
note to a third party, without endorsing tlie 
note, and the third party, may pass the note 
to still another party, without endorsing the 
note, because the note is negotiable, since It 
is payable to bearer. Suppose when John 
Doe, gives this note, payable to bearer, to 
Bichard Bowe, Bichard Bowe negotiates the 
note, and endorses the note. The court would 
hold, in this case, that even though the note 
was payable to bearer, when Bichard Bowe, 
endorsed this note, payable to bearer, he 
thereby, becomes liable on the note, for his 
endorsement, and his endorsement, guar- 
antees, to the party to whom he endorsed the 
note, that if John Doe, the original maker 
of the note, fails to pay the note, then he, 
Bichard Bowe, endorser of the note, will pay, 
the party to whom he assigned the note, 
when he endorsed the same, for negotiating 
the note, and the party to whom Bichard 
Bowe, endorsed the note, may bring suit, 
against Bichard Bowe, on his endorsement in 
case, the original maker of the note, John 
Doe, fails to pay the note, when the note 
matures. 

364. The court holds, that a minor cannot 
be held liable, on a note which he may en- 
dorse. The court also holds, that where 
Henry George, drawee, of a bill of exchange, 
Accepts the bill of exchange, then the drawee, 
thereby guarantees, that the drawer of the 
bill, lives, or was living at the time the bill 
was drawn, and the drawee, also guarantees, 
the correctness of the signature of the 
drawer, and also the capacity of the drawer, 
to make the bill of exchange. The court also 
holds, that where Bichard Bowe, is the payee 
of a note, and he negotiates this note, by 
endorsement, or by delivery, in either case, 
Bichard Bowe, guarantees, that the instru- 
ment is genuine, and that he himself, had a 
valid title in the note, or instrument, and 
also, that all of the parties to the note, were 

226 



capable of making- the contract, and als<^that 
the note was valid. 

365. The court has held, that where a ne- 
gotiable instrument matures,, if there are no 
endorsers on the note, there need not be any 
presentment of the note, but if the note is 
endorsed, then it must be presented for pay- 
ment, in order to charge the endorser thereon. 
The instrument itself, should be presented on 
the day the note matures, and not after three 
days of grace have expired, after the matur- 
ity of the instrument. The court has also 
held, that when a note is presented on the 
day of maturity, it should be presented 
during business hours, or else at the home, 
during the early part of the evening, not 
after the parties have retired, for the day. 

366. Suppose John Doe, is the payee of a 
note, made by Henry Bowe. This note, has 
been endorsed, to George Brown, and then 
to Sam Maurer. When the note matures, 
James Bowe, refused to pay th^ note upon 
its presentment to him, for payment. In 
order to establish the liability of the en- 
dorsers on the note, Sam Maurer, should 
notify each indorser, with a notice of dis- 
honor. This notice of dishonor, is ordinarily 
written, describing the instrument or note, 
and also stating that this note has been dis- 
honored, upon presentment, at maturity. 
This notice of dishonor, may be either, writ- 
ten or unwritten. The party who holds, or 
has in' his possession, the instrument, is the 
proper person, to issue notice of dishonor, 
when the note has been presented for pay- 
ment, at its maturity, and payment has been 
refused, by the maker of the instriuuent. It 
is policy to give all endorsers notice of dis- 
honor, the day following the maturity of the 
note, in case, the note has been presented 
for payment, at maturity, to the maker of 
the note, and payment has been refused. 
Notice of dishonor, may be mailed to an en- 
dorser, or delivered to him personally, or 
orally. In case a partnership endorsement, 
is on a note, notice of dishonor may be given 
to either one of the partners, or in case the 
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endorser is dead, notice of dishonor, should 
be sent to the administrator or executor, of 
the deceased endorser, and in case, there is 
neither, an administrator, nor executor, then 
notice of dishonor, should he sent to the 
residence of the deceased endorser. The court 
has held, that all of the above rules, con- 
cerning notice of dishonor, are applicable, in 
case where the note, or instrument, which has 
been dishonored, for non-payment, is an In- 
land or domestic bilL The court has held, 
that an inland or domestic bUl, or note, is 
such a note, or bill, that is payable, in the 
same state, in which the bill, or note is made. 

367. Suppose John Doe, makes a note pay- 
able to Bichard Bowe, both of whom live in 
the state of Minnesota. Bichard Bowe en- 
dorses this note, over to Henry George, who 
lives in the state of Iowa, and Henry George, 
endorses the note, to Harry Lauder, who also 
lives in the state of Iowa. The court would 
hold, in this case, that when the note 
matured, the last endorser, Harry Lauder, 
the party who held the note, at the time it 
matured, if It was not paid, by John Doe, at 
maturity, Harry Lauder, may send notice of 
dishonor to Henry George, who also lives in 
the state of Iowa, and is one of the endorsers 
of the note, but Harry Lauder, would have 
to send notice to Bichard Bowe, endorser, and 
payee of the note, who lives in the state of 
Minnesota, in the form of a protest. A for- 
eign bill or note, is a bill made in one state, 
and payable to another party, in another 
state. Whenever we have a foreign bill, 
where some of the endorsers live in one state, 
and some of the endorsers live in another 
state, the party in one state, who holds the 
note, for payment, must protest, the note, in 
order to establish a liability, on the part of 
the endorser, who lives, In another foreign 
state. If Bichard Bowe, makes a note in 
Minnesota, and makes it payable to John 
Doe, in Iowa, at some Iowa bank, this blU, 
or note, would be called a foreign bill or note. 

368. The court has held, that the protest, 
of the notary public, must be attached to the 
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bill, or note, itself. If tills is not done, tlie 
protest of tlie notary public, may contain a 
copy of the note or bill, whicli is the subject 
of protest. The notary public, should sign 
tlie protest, and attach his seal thereto. The 
notice of protest, must state the time, and 
the place, when and where, presentment was 
made, and how presentment was made, and 
the notice of protest, by a notary public, 
should state, the reason, the bill or note is 
being protested. In this notice, demand 
should be made, for payment of the instru- 
ment. 

969. What is a bill of exchange? A bill 
of exchange, is simply an ordinary check, 
drawn on a bank, by a depositor, in a bank, 
directing, the bank to pay the party named 
in the check, the amount of money, for which 
the check calls, charging the check to the 
account, which the drawer of the check, has 
on deposit, in the bank, in his ordinary 
checking account. 

370. In every case, where a bank certifies 
a check, the assets of the bank, become ab- 
solutely liable, for the payment of that check, 
and just the minute a bank certifies a check, 
all endorsers are relieyed of liability, on 
their endorsements, on that particular check. 
After a check has been certified by a bank, 
and it is negotiated, again, and passes from 
hand to hand, until a number of endorsers, 
have endorsed the check, since the time, the 
bank certified the check, then these subse- 
quent endorsers, become absolutely liable on 
their endorsement, for the payment of the 
check, in case, the bank fails, or in case the 
original drawer of the check, is unable to 
pay the check. Suppose John, is the holder 
of a check, given to him by James. When 
John, the holder, gets this check, he imme- 
diately has the bank c«i;ify, the check. H 
the bank fails after it certifies the check, for 
John, the holder of the check, John, becomes 
liable to any subsequent endorsers of the 
check. If John, should hold, the check him- 
self, after the bank certifies it, and fails, 
then John, the holder of the check, would be 
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the loser, and he cannot collect, on the check, 
from James, the original maker of the check. 
Suppose in another case, James, the maker of 
a check, has his bank certify the same. If 
the bank, afterwards fails, James the drawer 
of the check, will nevertheles, be liable, for 
the payment of the check, which the bank 
has certifiec^ but failed to pay, if a suit is 
brought by any subsequent endorsers, on this 
check, against James, the maker, after it has 
been negotiated, to title subsequent endorsers. 

S71. Suppose John> holds a negotiable 
note, and either, when the note matures, or 
after it matures, the maker ef the note, pays 
John, the holder of the note, who is the legal 
owner of the instrument. This payment 
would discharge, the instrument. The court 
would hold, that if payment of a note, Is 
made before maturity, the negotiable note 
will not be discharged, in case it has passed 
into the hands of an innocent purchaser, in 
good faith, without notice, for value received, 
and before maturity. 

372. Suppose John, the payee of a note, 
changes, or alters some of the material terms 
of the instrument, without the consent of the 
maker of the note. The court would hold, 
in this case, that the maker of the note would 
be discharged, from paying the note, because 
of the changing or altering of any material 
term, in the note, itself, where the maker of 
the note, did not consent to such change, or 
alteration, of the instrument, itself. The ne- 
gotiable instrument law, provides, as fol- 
lows: '*If the date, is altered or chan^^ed, 
or if the amount payable, or the time, or the 
place, where the instnuuent is to be paid, or 
the number of the parties is changed, then 
such change will discharge the instrument, If 
such instrument has not passed into the hands 
of a third innocent purchaser, and where an 
instrument has been discharged either, by 
actual payment of the instrument, or by can- 
cellation, or alteration, of the instrument, 
every party to the instrument is discharged, 
including endorsers.'' 
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EVIDENCE. 

3f7S. In every case, tried before a court, 
a written petitioxi, or bill, is filed with a 
court, together with the subsequent plead- 
ings. These petitions, bills, or pleadings, are 
all formal documents, in writing, and their 
purpose, and object, is to reduce the facts 
in issue, in any case, so as to focus the at- 
tention, on the material, questions involved, 
in the litigation. Evidence, itself, is either 
written, or oral testimony, in the form of 
facts, or alleged facts, intended to explain 
and clarify, the material facts, and issues in 
the case, to the court or jury. It is the duty, 
of the court, or the jury to assist, in de- 
termining what the issues of fact are, when 
the pleadings have been filed in court, and 
when all testimony, or evidence, has been in- 
troduced, for the purpose of developing the 
different issues of fact, or alleged facts, con- 
tained in the pleadings. Evidence is intro- 
duced, for the purpose of developing the is- 
sues, of fact, in favor of either the plaintiff, 
or the defendant. 

374. All evidence is introduced in a law 
suit, for the purpose, of proving, or disprov- 
ing, the facts stated in the pleadings. 

375. We have two kinds of evidence; one, 
direct evidence, and the other, circumstantial 
evidence. Suppose John tells the court, or 
jury, while he is under oath, as a witness, 
that he actually, saw James shoot Henry. 
This testimony of John would be called 
direct evidence or testimony. Suppose a de- 
tective, introduces in evidence, in a criminal 
case, a revolver, whose magazine is loaded 
with cartridges, two of which have beien dis- 
charged. Suppose Henry had been shot 
twice, and this revolver, shot the same size 
cartridges, as those which were used in kill- 
ing Henry. Suppose James, has this revolver, 
in his hip pocket. The introduction of this 
revolver, and the testimony of the detective, 
''that he took this particular revolver, ftom 
the person of James," would be called cir- 
cumstantial evidence, tending to prove, that 
James shot Henry. 
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376. All evidence, introduced, in a law 
suit, may be examined, from the viewpoint 
of subject matter, of tlie evidence, and form 
of the evidence. Evidence, is said to be, 
relevant, if the evidence pertains to the sab- 
ject matter, of the facts at issue, contained 
in the pleadings. Evidence, may be com- 
petent, if the evidence, is correct, in form, 
and pertains to the facts at issue, as alleged 
in the pleadings. For example: Hearsay 
evidence, is incompetent, and is therefore, in- 
admissible as evidence, because, when a wit- 
ness gives hearsay testimony, or in other 
words, tells something, which somebody else 
told him, regarding the facts at issue. In the 
case; the court would hold, that the testi- 
mony, of the party, who told the witne88» 
would be the best evidence, because, then it 
would be direct evidence; where, the party, 
who told, the witness, he actually saw, what 
the witness tries to describe to the court, 
that the other party told him, he saw en- 
acted. 

377. As far as possible, all evidence should 
be direct, and have a bearing upon the is- 
sues, of the case, and evidence ought not bo 
prejudicial. 

378. Suppose John, of his own free will, 
confesses, that he committed murder. Thla 
confession, is purely hearsay, but if the con- 
fession, is made by John, of his own ftee 
will, and accord; without the use of duress, 
or undue influence on the part of the of&cers, 
in charge; the court will admit this hearsay 
evidence, although as a general rule, a court 
will not admit testimony, or evidence, whidi 
is purely hearsay. A court will admit as 
evidence, the hand writing, of a party, if that 
hand writing can be identifled to the satis- 
faction, of. the court. A deposition, in the 
form of a written, series of auestions, ask- 
ed of a witness, who is without the Juris- 
diction of the court, will be admitted, in 
evidence, in the trial of a law suit, if that 
deposition, is taken, under judicial sanction. 
Usually a deposition, is taken in the presence 
of a judge, justice of the peace, or notary 
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of the public. The courts will also admit, as 
competent evidence, all public documents, 
and dying declarations, even though a dyjng 
declaration is purely, hearsay, evidence. 

379. In the study of evidence, we have 
what is known as the best evidence rule. 
Suppose John writes a letter to James. John 
sends the original copy to James, and retains 
the carbon copy, himself. The court would 
hold, that according to the best evidence rule, 
the original copy of the contract, should be 
introduced, as evidence, if it can be found, 
in preference to the carbon copy, because the 
original is the best evidence. 

S80. Suppose John, is trying a law suit 
against James, and James has a letter, in the 
original hand writing, of John. James refuses 
to give this letter to John, to be introduced 
by John, as evidence, in the case, before the 
court. John, may serve a notice against 
James, for the production, into court, of this 
letter, and the court would compel James, to 
bring the letter, in question, into courts so 
that John, may introduce it, as evidence, as 
a part of his case. The court would also 
hold, that certified copies, of all public rec- 
ords, may be introduced, as competent evi- 
dence, in place of the original records. This 
rule is enforced, in order to preserve the pub- 
lic records, because constant use of the public 
records, in court, would soon destroy and an- 
nihilate them. 

381. In the study of evidence, we have a 
rule, which provides, where evidence is writ- 
ten, in form, and the written instrument is 
offered, in court, as evidence, the court will 
n6t permit, the parties to the instrument, to 
alter, or change that written instrument, by 
the introduction, of oral, or parol, evidence, 
or testimony, provided that written instru- 
ment, is reasonably clear, in the statement^ 
of the facts, which it purports to contain. 
In other words, the parol evidence rule, pro- 
vides, that testimony, may not be introduced 
in court, to change, or alter, a written instru- 
ment itself, if it is reasonably clear, on Its 
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face, and is competent. Tlie court would 
hold, that, in order to explain collateral mat- 
ters to a written instrument, or docnmeiit» 
oral testimony, may be introduced, if tbAt 
oral testimony, is not inconsistent, with tlie 
written instrument, or document, itself. The 
court would also hold, that parol evidence^ 
may be. introduced, to explain the trade cus- 
toms, which pertain to the explanation, of 
any written document. The court would also 
hold, that oral testimony, may be introduced, 
to explain the intentions, of two contracting 
parties, where the contract, between the two 
contracting parties, is written, but is incom- 
plete, and unfinished, if such oral testimony, 
is not inconsistent, with the written contract, 
or instrument itself. 

382. Suppose John, makes a will, which 
is not dear in its terms, and consequently 
susceptible of two different interpretations^ 
because of certain ambiguities. In the word- 
ing of the will. The court would hold. In 
this case, that the parol evidence rule, mlglit 
be overlooked, even though the instrument 
was a written one, and oral testimony, would 
be admitted, to show what the testator, 
actually meant at the time, he executed the 
will. 

388. Suppose John, an attorney, is exam- 
ining a witness, on the stand, before the 
court. The witness would only be permitted 
in giving his testimony, to state facts. He 
would not be permitted to state his opinioxi, 
regarding the case, or any phase of the case. 
The court would hold, that all witnesses must 
state facts, in their testimony, otiierwlae^ 
their testimony will be excluded, as Incom- 
petent, because an opinion, is not the best 
evidence, except, in the case, of expert testi- 
mony, where a physician, will be pennitted 
to give his opinion in regard to certain facts, 
of the case, being tried before the court, and 
the court will admit such expert opinion, in 
evidence, as competent, expert, testimony, 
when given by a physician as an expert. 

384. In accord, with criminal procedure, 
the husband will not be permitted to testify 
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against the wife, and the wife, will not he. 
permitted to testify against the husband, 
where the action, is a criminal one. In all 
civil suits, such as suits, onf a contract; 
divorce suits, etc., the hushand will be per- 
mitted to testify against the wife, and like- 
wise the wife will be permitted to testify 
against the husband, in all cases, except crim- 
inal cases. 

386. Witnesses, may be compelled to come 
into court, and give testimony, provided, the 
witness has been subpoenaed, or summoned, 
by the court, to appear in court, on the day^ 
fixed in the subpoena or summons. However,' 
no witness can be called into court, to in- 
criminate himself, by testifying against him- 
self. After a witness has been subpoenaed, 
to appear in court, if the witness fails to ap- 
pear, at the time, set in the subpoena, the 
court issuing the subpoena, may have him ar- 
rested for contempt of court, for not obey- 
ing the order, of the court. 

386. Suppose John is bringing a law suit 
against James, and he wishes to have cer- 
tain written documents, produced in court, 
and a third party, refuses to bring them into 
court, for the use of John. In this case, the 
court may issue a subpoena duces teciuu, 
against the third party, and compel that third 
party, to produce that pia,rticular written 
document, into court, which is called for, and 
specified in the subpoena duces tecum. If 
the third party, refuses, and neglects to bring 
the written document to court, after he has 
been siuumoned, then the court issuing the 
subpoena duces tecum, may arrest the third 
party, for contempt of court, for failing to 
bring the written dociuuent into court, on 
the day, and at the hour, specified in a sub- 
poena. 

387. During the trial of every case, each 
witness, before he testifies takes an oath, by 
raising his right hand, at the request of the 
clerk, or officer of the court, and the officer 
asks of each witness, while the witness has 
his right hand raised, the following question, 
in the form of an oath: **Do you solemnly 
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wrecked automobile, in order to show the 
relative position of the automobile, and the 
street comer. ' If this photograph, is im- 
proper, in Its perspective, thus giving a mis- 
conception, as to distance, and relative posi- 
tion, etc., the attorney for the defendant, 
may object, to the admission, in evidence of 
that photograph, on the ground, that it is 
incompetent evidence, and further that it' is 
introduced, by the plaintiff, for the purpose 
of deceiving the jurors. If the court agrees 
with the defendant, the court will then, sus- 
tain, the objection made by the defendant, 
to the introduction of this photograph, in evi- 
dence, and the attorney for the plaintiff, will 
not be permitted to use, the photograph, as 
evidence, and thus he will not be permitted 
to make the photograph, a part of the written 
record, which is being made, of the case, by 
a shorthand reporter, who sits near the wit- 
ness stand. If the attorney for the plaintiff, 
does not agree, with the reasoning of the 
court, and thinks that the photograph, ought 
to be introduced, in evidence, then the at- 
torney for the plaintiff, makes an exception, 
to the ruling of the court. This exception, 
made by the attorney, for the plaintiff, will 
be made a part of the record. Then, if after 
case, has been decided, for instance, against 
the plaintiff, when the case, comes up for 
review, on an appeal, in a superior court, the 
superior court, will analyze, the exception, 
as it appears, in the record, which was made 
by the attorney for the plaintiff. If the supe- 
rior court, in reviewing the case, decides that 
the lower court, acted properly, in excluding 
the photograph, then they will pass, by, that 
exception. If on the other hand, the superior 
court, in reviewing the record, decides, that 
the exception, was properly made, by the at- 
torney for the plaintiff, then the superior 
court, will make a notation, in their record, 
overruling the decision of, the lower court, 
concerning this particular exception. If the 
superior court, finds, that the attorney for 
the plaintiff, is correct, in making his excep- 
tions to the court's ruling, in a sufficient 
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number of these exceptions, to entitle tlie at- 
torney for tlie plaintiff, to a judgment, 
against tlie defendant, according to the rec- 
ord!, made in the lower court, where the case, 
was originally tried, the superior court, will 
issue an order, remanding the case, back to 
the lower court, for a, new trial, or else the 
superior court, will reverse, the judgment of 
the lower court, and enter a new judgment, 
for the plaintiff. This ends this case, com- 
pletely, if this higher court, is the supreme 
court of the state, unless, there is a constitu- 
tional ground, on which the case, may be ap- 
pealed, to the United States, Federal Court, 
for review, there, in the same manner, in 
which the case, was reviewed, in the State 
Supreme Court. 

393. Every witness put on the stand, in 
a civil suit, may be examined in the follow- 
ing manner: questions, are asked, of the 
witness, by the attorney, who first, puts the 
witness on the stand. This is called, the 
direct examination, or examination in chief, 
of the witness. Second, this same witness, is 
examined, concerning his testimony, by the 
opposing attorney, and this examination, is 
called the cross-examination of the witness. 
Third, the first attorney, may again examine 
the witness in regard to his testimony, and 
this is called, redirect examination, of the 
witness. 

394. When the attorneys are examining a 
witness, they will not be permitted to ask 
leading questions. A leading question, is 
one, which puts into the mouth of the wit- 
ness, the answer, which the examining at- 
torney desires. Where a leading question is 
asked, by one attorney of a witness, the other 
attorney, may object, to the question, in that 
form. Ordinarily, the court will sustain, that 
kind of an objection, if the question really 
is leading, in the form in which the attorney 
asked the question. The witness, who is 
asked that leading question, will not, be per- 
mitted to answer that question, until the 
court, makes his ruling, in regard to the ob- 
jection, made by one of the attorneys. If 
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the court ovemiles, the objection, stating, 
"That the question, is not leadinis/' then 
the witness, will be permitted to answer the 
question in that form. 

396. Every witness, while he is being ex* 
amined, will only be permitted to state facta, 
and if the attorney, who is examining the 
witness, asks a question of the witness, which 
calls for a conclusion of the witness, the 
other attorney, may object to any question, 
asked a witness, which calls for a conclusion, 
of the witness. 

S96. When a witness is being cross-exam- 
ined, the attorney, so making the cross ex- 
amination, of the witness, may ask a detailed 
examination of the witness, on all facts, tes- 
tified to by the witness, in the direct exam- 
ination, conducted by the witness' own at- 
torney. This cross examination, of the wit- 
ness, affords the attorney, making the exam- 
ination an opportunity, to impeach, the tes- 
timony of the witness, as given, in the direct 
examination, of the witness. Impeach, means 
to discredit, or to prove false what a witness 
has already testified to, as being the truth. 

397. Every attorney, may re-examine, his 
own witness, in order to bolster up, any tes- 
timony, brought out, on the cross examina- 
tion, by the opposing attorney, which is detri- 
mental to the cause, or thp party or side of 
the case, in whose behalf, the witness is tes- 
tifying. 

398. If there is any conflict in the evi- 
dence given by the witnesses, during the trial 
of the case, the jury will have to make their 
own selection, as to which witness, is telling 
the truth. The jury, should take into con- 
sideration, the demeanor of each witness, 
while they are testifying. The jury, are also 
the judges, concerning the weight, and suffi- 
ciency of all evidence. While, all questions 
of law, involved in the case, must be decided 
by the court, and also all questions of mixed 
law and fact. 

399. In a civil case, when a jury brings 
in a verdict, if the presiding judge, concludes, 
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after the verdict lias been read aloud in open 
court, that the verdict is erroneous, and that 
there has not been sufficient evidence pro- 
duced by the party, in whose favor a 'judg- 
ment has been brought in by the jury, to 
warrant a verdict, then the court, will be 
privileged to set the verdict aside. If the 
court sets the verdict aside, he must also 
grant a new triaL 

400. In all criminal cases^ if the jury 
brings in a verdict^ for the defendant, and 
the court thinks the evidence produced, by 
the state, was beyond a reasonable doubt, 
sufficient to convict the defendant, the judge, 
will, not be permitted, to set the verdict of 
the jury aside. Even though the verdict of 
the jury, is absolutely erroneous. This is so, 
because, the United States, constitution, will 
not permit the same party to be twice tried 
for the same crime. 

PLEADING. 

401. The pleadings of every law suit, con- 
tain, statements of fact concerning the ques- 
tion, at issue, and these pleadings, are made 
by each, the plaintiff, and the defendant, and 
are filed in the court, having jurisdiction of 
the case. These pleadings are filed, and be- 
come a part of the court records, so that 
both of the contending parties, may know 
what each party, does contend, in regard to 
the subject matter, in dispute. All pleadings 
must be in writing, 9nd filed with the court 
having jurisdiction of the case, and within, 
the time, and in the order, provided for, by 
statute. 

COMMON LAW PLEADING. 

402. According to the common law plead- 
ing procedure, the plaintiff files his state- 
ment of facts, regarding the case, and this 
is called the declaration. ''John Brown, 
killed a Jersey cow, without the consent of 
Richard Bowe." This is a valid declaration. 
The second step, according to the common 
law procedure, is the filing, of a plea, by the 
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defendant. In the statement of facts, by the 
defendant, wMcli constitutes the plea, the 
defendant may deny all of the allegations, 
In the declaration, made by the plaintiff. 
This would be called, a traverse. For. ex- 
ample, in the above illustration, of "John 
Brown, killed a Jersey cow, without the con- 
sent of Bichard Bowe." In this declaration, 
Bichard Bowe, is the plaintiff, and John 
Brown the defendant. John Brown, the de- 
fendant, may file, as his plea, the following: 
''John Brown, denies that he killed the Jer- 
sey cow, without the consent of Bichard 
Bowe." In this plea, John Brown, the de- 
fendant, would deny every allegation, made 
by Bichard Bowe, the plaintiff, in the above 
declaration. This plea of John Brown, de- 
fendant, where he denies, every allegation, 
is called a traverse. Suppose that John 
Brown, the defendant, in answering the above 
declaration, makes the following plea: * 'John 
Brown, killed the Jersey cow, without the 
consent, of Bichard Bowe.*' But John Brown, 
alleges that, "the Jersey cow, does not be- 
long, and is not the property, of Bichard 
Bowe, plaintiff." This plea, on the part of 
John Brown, the defendant, admits every 
allegation, in the declaration, but it sets up 
a defense, alleging, that the Jersey cow, does 
not belong, and is not the property of Bich- 
ard Bowe. This answer or plea, in answer 
to the declaration, of Bichard Bowe, is called 
a plea of confession and avoidance. Suppose 
John Brown, defendant, in his plea, answer- 
ing the declaration, of Bichard Bowe, the 
plaintiff, states: "The declaration, does not 
state facts, sufficient, to constitute a cause 
of action." This plea, of John Brown, the 
defendant, would be called a demurrer. 
Third: The plaintiff Bichard Bowe, may file 
an answer, to the plea, of John Brown, the 
defendant, and this answer would be called, 
a replication. Fourth: John Brown, the de- 
fendant, may file an answer to the replica- 
tion of James Bowe, the plaintiff, and this 
answer, would be called rejoinder. Fifth: 
Bichard Bowe, the plaintiff, may answer the 
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rejoinder, filed by John Brown, the defend- 
ant, and this is called, surrejoinder. An an- 
swer, in the form of a replication, rejoinder, 
or surrejoinder, may be in the form, of any 
one of the following: Traverse, confession 
and avoidance, or by demurrer. 

403. Common Law Pleading Procedure, 
provided a special kind of form, for every 
different kind of a defense. This was a very 
cumbersome system. According to common 
law procedure, however, there were three 
large divisions, into which all actions, were 
divided: First, Beal actions; Second, Per- 
sonal actions; Third, Mixed actions. 

EQUITY PLEADING. 

404:. Every time, one starts a .suit in 
equity, the plaintiff files . his statement of 
facts, or pleadings, in the form of what is 
called, a bill. The bill, in equity procedure, 
states the facts, which constitute a cause of 
action, and every bill in equity, is made up 
of the following parts: (1) Address, (2) In- 
troduction, (3) Statement, (4) Confederat- 
ing part, (5) Charging part, (6) Jurisdiction 
clause, (7) Interrogating part, (8) Prayer 
for relief, (9) Prayer for process. 

405. First, in every equity case, the plain- 
tiff files, a bilL Second, the defendant, an- 
swers this bill, by filing what is called, an 
answer, and this answer consists, of the facts, 
which constitutes the defendant's defense. 
These facts, which the defendant put up, in 
answering the charges, made in the bill, by 
the plaintiff, are called discovery. In an an- 
swer, in a court of equity, to a bill, the de- 
fendant, does not have to include denials, 
in his answer, and the defense of the de- 
fendant, in his answer to the facts stated by 
the plaintiff, in his bill, will be by way, of 
confession and avoidance, only. The defend- 
ant, in answering the statement of facts, in 
the bill, of the plaintiff may have the priv- 
ilege of entering, a demurrer. If the defend- 
ant, in his answer, or discovery, to the allega- 
tions, or statements of fact, in the bill, of 
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the plaintiff, desires, the defendant, may en- 
ter either a general, or special demurrer. A 
general demurrer, would state, that the bill, 
of the plaintiff, did not state sufficient facts, 
to constitute a cause of action. While a 
special demurrer, to the bill, of the plaintiff, 
would state, that the plaintiff, only had, an 
action at law, and that he could not proceed 
against the defendant, in a suit in equity. 

406. In equity procedure, when a plain- 
tiff, files his bill, in equity, or statement of 
fact, this bill, will consist of the testimony, 
of the plaintiff. Where the defendant, an- 
swers the bill, of the plaintiff by means of 
statements of fact, this is called discovery. 
The discovery will be considered to contain, 
the testimony of the defendant. 

CODE PI^ADING. 

407. In the United States, code pleading, 
has been substituted for the old common law 
method of procedure. You will recall, that 
in the old common law procedure, every dif- 
ferent kind of action, had an entirely sep- 
arate kind of form of procedure, which made 
the system very complicated. But according 
to the code pleading procedure, the plaintiff 
files his petition, and the court of law, in 
which the case, is tried, will hear both the 
legal and equitable defenses, in the case. In 
this way administration of justice is facil- 
itated. Also, the judge will consider all of 
the statements of facts, in the pleadings, dis- 
regarding more, or less the form, of the peti- 
tion. The old common law procedure, did 
not permit the same judge, to try both legal, 
and equitable facts, in the same case. Where- 
as, under our present code pleading system, 
the same judge may try both equitable and 
legal facts, in the same case. Under the com- 
mon law procedure, different causes of ac- 
tion, could not be joined, in the same law 
suit, and tried at the same time. But, ac- 
cording to the code pleading system, today, 
many causes of action, may all be joined to- 
gether in the same petition. 
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~ 408. Wlien a party wishes to start a law. 
suit today, under the code pleading procedure, 
the plaintiff states his cause of action, and 
files it with the proper court. This statement 
of facts, drawn by the . plaintiff, is called 
complaint, or petition. When the party de- 
fendant, makes his statements of fact, reply- 
ing to the statement of facts, filed by the 
plaintiff. The reply of the defendant is called 
the answer. Then the plaintiff in this same 
action, may file an answer, to the answer, 
which the defendant made, and this is called 
a reply. 

Demurrers, may be filed, in behalf of either 
the defendant, or the plaintiff, according to 
the code pleading system, in operation, in. 
the United States, today. A motion, for 
Judgment, may also be filed, in the behalf of 
either party, according to the present system 
of code pleading. 

PRACTICE. 

409. All actions, concerning real estate, 
must be brought in the county, where the 
real estate, is located. These kind of actions, 
are called real actions. 

410. All actions, for money damages, 
where the subject matter of the action, is per- 
sonal injury, personal property, or chattels, 
the suit may be brought in any county, 
where the defendant can be located, and 
process, served on him. These kind of ac- 
tions, are called transitory. 

411. A law suit, under modem, code plead- 
ing procedure, is said to have begun, when 
the plaintiff, has filed, his petition, and 'sub- 
poenas taken out, and the constable, or sheriff 
serves, or makes a reasonable attempt, to 
serve, the process on the defendant, and wit- 
nesses. 

i412. Every court has jurisdiction, over all 
property, within the state, or county, in which 
the court is located. If it is a state court, 
then the court will have Jurisdiction, over 
all property in the state, in which the court 
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is located. If the court is a county court, it 
will have jurisdiction, over all property 
located, within, that county. 

413. Every court, may compel witnesses to 
apear in court, on a particular day, at a 
specified hour, by serving process, on the wit- 
ness, by a constable or a sheriff. If the wit- 
ness fails to appear in court, on the day 
specified in the process, the court may have 
the witness arrested, for contempt of court. 
This process is made out, by the clerk, of the 
court, and a copy of the process, or summons,' 
must be left, with each witness, served with 
this process or summons. If the witness 
lives, in another state, process or service, 
may be issued, against that witness, in an- 
other state, by publishing the notice of serv- 
ice, in a newspaper, in the county where the 
court presides, for the statutory period. 

414. After the pleadings have all been 
filed in a case, and service of process, had on 
all parties to the case, when the case, comes 
up for trial, the pury is impaneled, sworn; 
then the attorneys for both sides make an 
opening statement, to the jury. Then the at- 
torney for the plaintiff introduces all testi- 
mony, and evidence, in behalf of his client. 
Then the attorney for the defendant, offers 
all of his evidence and testimony, in behalf 
of his client. Then when all of the evidence, 
is in, the attorneys may file any motions, 
which they may desire. Then after the court 
has passed, on these motions, both attorneys, 
argue, the case before the jury, and court. 
Then the court instructs the jury. Then the 
jury, retires, to the jury room, until they 
reach or agree, on a verdict. Then the jury 
return to the court room, and the fore- 
man of the jury, reads the verdict, in open 
court, in the presence of all the jurors. 
Then the verdict, is recorded, and made a 
part of the court records. Then, the at- 
torney, for the side that loses the case, 
may make a motion, for a new trial. If the 
court grants a new trial, the case will be 
tried again. If the court denies a new trial, 
an appeal may be taken to the superior court. 
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"Wlien judgment lias been entered, according 
to the verdict of tlie Jury, the party receiving 
the judgment may execute the judgment, and 
attachment or garnishment proceedings, may 
be instituted against the defeated party, or 
against the defeated party's property, so that 
the judgm^it may be coUecteid. 

OONSnTUnONAL lAW. 

415. In the United States of America, the 
supreme law of the land, is the Federal Con- 
stitution. This Constitution of the United 
States, guarantees to every natural person, 
certain fundamental personal property, and 
political rights. All Constitutional govern- 
ments are granted by their constitutions, cer- 
tain constructive, and certain prohibitive 
powers, rights, duties and obligations. The 
Constructive part of the constitution grants 
the government power, to exercise certain 
rights. Whereas prohibitive powers, in a con- 
stitution, restrict that government, ftom ex- 
ercising certain rights. 

416. The early history of the formation 
and construction, of our original American 
colonies,, as they came ftom England, en- 
dowed with the spirit of freedom, takes us 
through one of the most interesting modem 
histories of governmental growth and devel- 
opment. The early development of the Amer- 
ican government dates back to the settlement 
of Virginia, when the governors of such col- 
onies were granted certain powers by the 
crown of England, through what were called 
fading charters. These governors drew 
around themselves, a Legislative body, chosen 
ftom among the people of that colony, to 
make laws, necessary for their peculiar con- 
ditions, on this new continent. We read of 
the early Indian wars, and of English parlia- 
ment, taxing the American colonies, without 
giving the colonies any representation, in 
English parliament. Wa read of how Old 
•RnfrianA interfered, with the foreign trade, 
of the colonies. Wa read of the Stamp Act, 
the Boston Tea Party. In 1774^ we read of 
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tliA first great Oontineiital Congress, who met 
and declared for American rights. Next, we 
read of the great battles of Lexington, and 
Concord, and in 1775, we read of a great 
revolutionary war, between the mother conn- 
try, England, and the American colonies, 
separated by the great Atlantic Ocean. Iiater 
we read, of how the Second Continental Con- 
gress, convened, and took charge, promoted 
and conducted a successful Bevolutionary 
war, against England. Later, under the ad- 
ministration, of the Second Continental Con- 
gress, we read of State Governments being 
organized, and formed. And in 1781, we read 
of how the Articles of Confederation were 
adopted, which concentrated or confederated, 
all of the separate State powers, into one 
large organic Union, of States. In 1776, we 
read, that this famous Second Continental 
Congress, adopted the Declaration of Inde- 
pendence, that magna charta of American 
political rights. Eventually, we read, of the 
failure and downfall, of the Articles of Con- 
federation, and the adoption, of the Federal 
Constitution. In 1786 we read, that thd great 
State of Virginia, recommended, that a com- 
mission meet at Philadelphia, for the purpose 
of drawing up a constitution. According to 
this Federal Constitution, we have three dis- 
tinct, and separate branches of government* 
which are as follows: (1) Legislative; (2) 
Executive; (3) Judicial, departments of gor- 
emment. These three departments, are what 
we call our Central Government. Immedi- 
ately below, the Central Government^ we 
have Separate State governments. These 
State Governments have a separate Constitn- 
tion, of their own; not inconsistent, with the 
Federal Constitution. Each individual state^ 
of the union, has a separate form of govern- 
ment, divided into three distinct branches, 
as follows: (1) Legislative; (2) Executive; 
(3) Judicial branches. Over which the Ctov- 
emoi of the State presides, in the same capac- 
ity, in relation to the State Ctovemmont, as 
the President of the United States, presides 
over the Uliited States Ctovemment^ as Pzes- 
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ident of tlie United States. Tlie President of 
tlie United States, is at the head of the Ex- 
ecutive department, of the Federal Oovem- 
ment, and the Governor of the State, is head 
of the Executive Department, of the State 
Government. 

417. The Federal Government of America, 
13 a government with limited powers. While 
the State Government^ of each separate State 
Ctovemment^ of each separate State of the 
Union is a government^ of unlimited powers. 
The State Government, la a Government of 
unlimited powers, except^ where the United 
Sitates Government prohihits, the State Gov- 
ernment, from exercising certain rights and 
also, where the Constitution of the State, it- 
self, restricts the powers and rights, of the 
State Government, itself. Outside of these 
two restrictions, the powers of a State Gov- 
ernment, are unlimited. 

418. The Constitution of the United States 
is the supreme law of the land. 

, 419. The Constitution of the United States, 
gives to every natural citizen, and guarantees 
to that citizen, political, religious, and civil 
rights. And the Federal Constitution, pro- 
hibits, the State Government from making 
any laws, which violate, or impair in any 
way, the iirivate rights, which the Constitu- 
tion of the United States, guarantees, to the 
citizen. The Constitution further provides, 
that no citizen, shall be deprived, of his per- 
sonal liberty, or any of his private rights, 
without due process of law. State Constitu- 
tions have the same provision in regard to 
citizens, of each separate state. 

420. Every natural citizen of the United 
States, is first, a citizen of the United States. 
Then, this same citizen of the United States, 
may be a citizen, also, of any individual 
state, in the union. Therefore, every natural 
person, under our Constitutional government* 
may have two citizenships: Federal citizen- 
ship, and State citizenship. 

421. The United States Constitution pro- 
vides, that every male citizen, shall have the 
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right to vote, after he attains the age of 
twenty-one years. The United States Con- 
stitution also provides for Freedom of 
Speech, Freedom of Press, the right to as- 
semble, the right .to petition, the right to bear 
arms. The Constitution of the United States, 
further provides, for personal liberty, and 
religious freedom. The Constitution, of the 
United States also provides, that every man 
charged with crime, shall be granted the priv- 
ilege of a judicial trial, before punishment 
is inflicted. The Federal Constitution pro- 
vides, that no expost facto laws, shall be 
enacted, by any legislature, whether Federal 
or State. ' The Constitution of the United 
States, provides that no man charged, with 
crime, can be compelled to incriminate him- 
self, by testifying against himself, as a wit- 
ness. The Federal Constitution,* also provides 
that all persons charged, with crime, shall 
have the privilege, of being tried by a jury, 
and also, in all civil suits, where the amount 
of the suit is in excess of twenty dollars, the 
party against whom the suit is brought, may 
demand a trial by jury. The word liberty, 
as used in the Federal Constitution means, 
the right of any citizen, to enjoy any of his 
faculties, in a free, and unrestricted way, so 
long as that way of enjoying his faculties is 
lawful. Liberty also means the right to live, 
and to pursue your work wheresoever, the 
party may desire, so long as that work, is 
lawful. The Federal Constitution also pro- 
vides, and guarantees, equal protection of tl^ 
law, to all citizens. The Federal Constitu- 
tion provides for police power, according to 
which a government may regulate the con- 
duct of individuals, so as to preserve the 
public welfare, for example: Under police 
power, a government may enact laws, reg- 
ulating public health, public morals, public 
safety, public order and comfort. The Fed- 
eral Constitution also provides, that all taxes, 
shall be levied, for a public purpose, and also 
that taxes, must be uniform, and also that 
taxes, shall not be disproportionate, nor con- 
fiscatory. 

260 



422. The Federal Constitution also i»ro- 
vides, tliat where the right of eminent do- 
main, is exercised, any private property, 
which is taken, by the exercise of the rLght 
of eminent domain, must be used for public 
purposes. 

PABTNILaSHIP. 

423. A partnership, is formed when two 
or more, parties, capable of entering into a 
contract, make an agreement among them- 
selves, whereby they associate themselves to- 
gether to perform certain things, in the same 
way and manner, that an individual, acting 
for himself, could do and perform. The part- 
ners agree, as to how, they shall divide the 
profits, among themselves, and the partner- 
ship agreement specifies, the manner in which 
the debts, of the partnership, shall be paid. 

424. In determining whether a partnership 
relation exists, or not, the method in which 
the parties divide the profits of the partner- 
ship, will be very vital, in determining 
whether or not there is a true partnership. 
In every true partnership, any partner may 
bind the other partner, either by contract, or 
otherwise, provided, the thing contracted for 
or the obligation entered into by the partner, 
pertains to the scope of the partnership 
agreement. If one partner contracts, a debt, 
in the name of the partnership, while he is 
acting without the scope of the authority, of 
the partnership agreement, then the other 
partners will not be obligated. If the parties 
associated together, are mutual agents, one 
for the other, in transacting certain business, 
these parties will be considered partners, in 
so far as this business venture, is concerned. 

425. In order to discover whether two 
parties, have formed a partnership or not, 
depends upon the intention, of the parties, at 
the time they associated themselves together. 
This association together, must be with the 
mutual consent of all parties, to the agree- 
ment, before we have a valid partnership. 
In every partnership, there is a mutual own- 
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ersliip of 9ll partnersliip property, and tbA 
profits, which are received ftom the bmdneBS 
transacted, by means of ^he partnership, 
must be divided. Because, the law of part- 
nership provides, that if two or more parties 
associate themselves tog^ether, there will be 
no partnership, if the association is not for 
profit. 

426. Every partnership, is unincorporated. 
Just the minute they incorporate, they cease 
to be a partnership, and instead will become 
a corporation, and instead of being partners, 
they will be stock-holders of the corporation. 
One partner will not be permitted to transfer 
his partnership interests, to any outside 
party, without the consent, of the other part- 
ners. Therefore, a party having a claim 
against the partnership, could not bring a 
suit against the partnership, itself, as a sep- 
arate entity, but instead, the suit would be 
against each of the partners. 

427. When a suit is filed against a part- 
nership, the petition usually reads as fol- 
lows: ''John Jones, of Minneapolis, Minne- 
sota, Henry Meyer of St. Paul, Minnesota^ 
doing business under the style and the firm 
name, of Jones & Meyer, and having a usoal 
place of business, in Minneapolis, Minne- 
sota." 

428. In a partnership, the partnership, it- 
self, does not differ, from its members. 
Whereas, a corporation, is a separate and dis- 
tinct entity, itself, from its stock-holders. 
If a man bring a suit against a corporation, 
the stock-holders, are not made defendants, 
in the suit. But the corporation itself, in its 
own name, and as an artificial person, is saed 
in its own name, and becomes defendant un- 
der the style, of the corporate name. Cor- 
porations, are perpetual, and may continue 
long after the death of some of its stock* 
holders, whereas, a partnenOiip is immedi- 
ately dissolved, when one of the partners 
dies. If any one of the stock-holders of a 
corporation, goes through bankruptcy, the 
corporation still lives, but if one of the part- 
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ners, In a partnersliip goes through bank- 
ruptcy, the partnership, is thereby dissolved. 
A partner's liability, includes all of the 
debts, of the partnership itself, whereas a 
stock-holder of a corporation, is only liable, 
for the amount of stock which he holds, and 
in case the corporation fails, only the face 
value of the stock, which any party holds, 
may be used in liquidating corporation debts, 
unless the stock certificate calls for assess-' 
ment, in which case, the stock-holder of the 
corporation, would be compelled to pay the 
assessment. In other words, a partner's 
liability, is absolutely unlimited, while the 
liability, of a stock-holder, in a corporation, 
is limited, and the stock-holder in the cor- 
poration, will not bo personally liable, for 
any of th» debts or obligations, of the cor- 
poration, itself. But, a partner in a partner- 
ship, will be absolutely liable for all of the 
debts, in that partnership, of which he is a 
partner. In every partnership, where the 
partnership, is a trading partnership, any 
member of the partnership firm, may bind the 
partnwship, - by issuing a negotiable instru- 
ment, in the name of the partnership. 
Whereas a stock-holder, in a corporation can 
not issue a negotiable Instrument in the name 
of the corporation, and thus obligate, the 
corporation itself. 

42Q. The law of partnership provides, that 
any such parties are capable of entering into 
a partnership agreement, who are capable of 
executing a valid contract. Therefore, if a 
minor becomes a member of a partnership, 
the partners will not be permitted to bind or 
obligate the infant for any partnership debts, 
against the minor's consent. 

430. In every partnership agreement, the 
following order is usually adhered to, in ex- 
ecuting the partnership agreement, namely: 
(1) Names of the parties, to become part- 
ners; (2) Address of each partner; (3) Their 
agreement to associate themselves together, 
as partners: (4) Firm name; (5) NatuT'e and 
scope of the business; (6) Location of part- 
nership; (7) Date, partnership begins; (8) 
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Duration of partnership; (9) Money to be 
paid in by eacb partner; (10) How the part- 
ners shall share profits; (11) Duties of each 
partner; (12) Money to be received by each 
partner; (13) How the assets of the partner- 
ship shall be distributed, when the partner- 
ship discontinues business. 

4^1. The courts have held, that a partner- 
'ship agreement may be either, oral or writ- 
ten. The same courts have held, that a part- 
nership does not need a name, also, that a 
partn^ership may be formed without investing 
any money in the partnership, as for example 
a firm of lawyers. 

432. The court has held, that the partners 
stand in a fiduciary relationship,^ one to the 
other, and therefore, since every partner per- 
forms duties, of the partnership business, as 
trustee, for every other partner, each partner 
should use, good faith, in conducting part- 
nership business, with the same amount of 
care, and diligence, that he would use and 
exercise, in case,' he were performing this 
same business transaction, for himself, per- 
sonally. If a partner is grossly negligent, in 
performing his duties, as a partner, and the 
partnership incurs a loss, as a resiilt of the 
gross negligence used by any one partner, 
then the partners may sue the partner, who 
has used gross negligence, and thus injured 
the partnership, and the partners will be per- 
mitted to recover. 

433. The courts have held, that a majority 
of the partners, cannot against the consent 
of any one of the partners, transact business, 
outside of the scope of the partnership agree- 
ment, and thus obligate, the dissenting part- 
ner. 

434. The law of partnership provides, that 
all of the partners are supposed to devote all 
of their time, to the partnership business, it- 
self, unless they make other arrangements, 
to the contrary, and the same court would 
hold, that all of the partners, shall share 
eqtually, the profits of the partnership, unless 
there is an agreement, to the contrary. 
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436. Suppose the partnership, of Jones & 
iMeyer, as a partnership, owes the XT. S. Mill- 
ing Company, five thousand dollars. Suppose 
Jones, the senior member of the partnership, 
owes a personal debt of five thousand dollars, 
to John Smith. In this case, the court would 
hold, that the XT. S. Milling Company, in try- 
ing to secure payment of five thousand dol- 
lars due them, would have to look, to the part- 
nership assets First; If the partnership as- 
sets, were not sufficient, to pay the XT. S. 
Milling Company, five thousand dollars, then 
the XT. S. Milling Company, could look to the 
partners personally, for the balance, of the 
five thousand dollars. In this case, of John 
Smith, where Jones the senior member of the 
firm, owes a personal debt to Smith, in this 
case, John Smith, would have to look, to 
Jones personally, for the collection of this 
private debt, first; Then, if Jones* private 
property, or assets is insufficient, to pay the 
five thousand dollars, due John Smith, then 
after this, John Smith, may look to the part- 
nership, assets, to secure payment, for the 
balance of his five thousand dollars, which 
Jones personally owes John Smith. 

436. The court has held, that every one 
of the partners, is entitled to know, in de- 
tails, the manner, in which the partnership 
is being conducted. If the parties to the 
partnership agreement, wish to dissolve the 
partnership, they may file a bill of equity 
with the court having jurisdiction, to have a 
complete accounting of the partnership 
transaction, made. The law of partnerships 
provides, that an accounting of the partner- 
ship may be had, either without dissolving 
the partnership, or else an accounting and a 
dissolution of the partnership at the same 
time may be had. 

437. Suppose one member of a partner- 
ship, gets in a dispute, with another partner, 
of the ' same partnership, concerning some 
business transaction, of the partnership. The 
court would hold, that one partner cannot 
sue another partner, in regard to any busi- 
ness transaction of that partnership, in any 
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444. Suppose one of the partno^ to a 
partnership dies. The court would hold, that 
this partnership would be dissolved, upon the 
death of one of the partners, and after all 
of the debts of the partnership had been 
paid out of the partnership assets, any bal- 
ance due the partner who died, would be paid 
over to his estate, to be used in paying any 
of his personal debts left unpaid at the time 
of his decease. 

445. The National Bankruptcy Law of the 
TTnited States, provides as follows: "The net 
proceeds of the partnership property shall 
be appropriated, to the payment of the part- 
nership debts, and the net proceeds of the 
individual estate, of each partner to the pay- 
ment, of his individual debts. Should any 
surplus remain of the private property of any 
partner, after paying his individual debts, 
such surplus shall be added to the partner- 
ship assets, and be applied to the payment, 
of the partnership debts. Should any surplus 
of the partnership property remain after 
paying the partnership debts, such surplus 
shall be added to the individual partners in 
the proportion, of their respective interests 
in the partnership.** 

OOEPOEATIONS. 

446. A corporation, is an artificial person, 
composed of a number of stock-holdws, which 
number, in most cases, is not less than three. 
As an artificial person, it has a separate, and 
distinct entity, by virtue of its charter, which 
grants and provides for its organic life and 
powers, separate and distinct from its in- 
corporators, and stock-holders. 

447. The court would hold, that since a 
corporation, is an artificial person, with the 
same powers and privileges, which an in- 
dividual has, the corporation may hold prop- 
erty in the name of the corporation, and may 
sue and be sued, and may do and perform 
any other functions, which the charter, of 
the corporation, grants the corporation, the 
privilege of performing. A corporation can 
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only perform, tliose tilings wMch are pro- 
Tided for, in the corporation's cliarter, and 
sucli further things, as the law naturally im- 
plies, that the corporation, may do by virtae 
of the privileges granted it, in its charter. 
If a corporation performs an act, without the 
scope of its charter, that act, will be null and 
void, and will be said to be an ultra vires 
act, and as such, it is ^ull and void. 

448. Every state, has general corporation 
laws, under which a corporation may be or- 
ganized, and the charter of that corporation, 
will be valid, so long as it does not contain, 
any provisions, which are inconsistent, with 
the general laws of the state, under which 
the corporation is 'organized, and by virtue 
of which the charter has been issued. 

449. When any number of parties, wish to 
organize a corporation, they must take into 
consideration, the following points: (1) Does 
the law require all of the incorporators or 
directors, of the corporation, to be residents, 
of the county, or state, in which the corpora- 
tion is formed, and expects to do business? 
(!2) How much stock may be issued, and how 
much stock must be issued, and paid for, be- 
fore the corporation can begin business? 
(3) How much indebtedness, can the corpora- 
tion incur? (4) Must the stock be paid for 
in cash, or may property and services, be ex- 
changed for stock? (5) What kind of stock 
may be issued, common, or preferred, etc.? 
(6) Is it necessary, that all directors' meet- 
ings be held in the state, where the corpora- 
tion, is incorporated? (7) May the stock- 
holders, vote by proxy? (8) Is the liability 

of. the stock-holders, on their shares, limited , 

or unlimited? (9) May dividends be paid 
out of the capital stock of the corporation? 
(10) Is the stock only transferable, upon the 
books of the corporation, upon presenting 
the certificate of stock, in person, or by 
power of attorney, to the corporation officers, 
or directors, before the stock can be trans- 
ferred? (11) Is it necessary to retain the I 
records, minutes, and stock books, etc., with- | 
in the boundaries of the state, in which the 
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corporation, is incorporated? (12) Are tlie 
stock books, and other books of tbe corpora- 
tion open to the inspection of the stock- 
holders? (13) Do the officers of the corpora- 
tion have to make an annual report of the 
conditions of the corporation, to the state^ 
in which the corporation, is organized? (M) 
Is the capital, surplus, etc., of the corpora- 
tion subject to tax? (16) Are the shares of 
the corporation, itself, subject to tax? (16) 
How may amendments to the by-laws and 
the charter itself, be made, etc.? The above 
questions, which I have just asked will give 
you a very good idea, as to some of the vital 
points, necessary to be examined into before 
organizing a corporation. . Since we have no 
Federal Incorporation Act, applying to all of 
the states, and since each individual state, 
has its own incorporation laws. I have given 
these pertinent questions, in order that yon 
may examine the corporation laws of any one 
state, and thereby discover, which state 
would afford, the greatest advantage to a 
corporation, about to be organized. 

450. Almost every corporation, has the 
following officers: President, Vice-President, 
Secretary and Treasurer. Every corporation, 
has a board of directors, the number of which 
may vary, depending upon the kind of a cor- 
poration, and depending upon the state, in 
which the corporation is organized. It is not 
expedient, to have too many directors, be- 
cause, if the directorate is large, it will some- 
times be Inconvenient, to get all of the 
directors together at one time, at one place, 
in order to transact necessary business, in 
behalf of the corporation. Generally, cor- 
poration laws provide, that the officers of any 
corporation, must be elected, from among the 
members of a board of directors, and also by 
the board of directors. The stock-holders, 
of a corporation elect the board of directors, 
and under ordinary conditions each share 
holder, will be permitted to cast one vote, for 
each share of stock which he holds. 

451. There are a great many kinds of 
stock, almost too numerous to mention, but 
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the following are some of the most, important 
kinds of stock: (1) Preferred Stock, (2) 
Common Stock, <3) Treasury Stock, (4) Gaar- 
anteed Interest Bearing Stock, (5) Deferred 
Stock, (6) Watted Stock, etc. 

4132, Stock in a corporation, is considered 
personal property, and as such, all of the 
laws of personal property, apply to the stock 
of a corporation. 

468. Ordinarily a corporation charter pro- 
vides, how long the corporation shall exist, 
whether for a period of years, or perpetually. 

4154. Usually a corporation, has an annual 
meeting of its stock-holders, at which time, 
they elect directors, for the ensuing year. A 
complete record of all the details of the 
stock-holders' meeting is kept, in the form 
of minutes, and is perpetuated, as part of the 
records, of that corporation. Every stock- 
holders' meeting, should he conducted, ac- 
cording to parliamentary l^w. 

495. Every corporation, has the power to 
issue notes, and other negotiable instruments, 
in its own name. This same corporation, will 
have the power to sign contracts, either for 
the employment of labor, or for the purchase 
of commodities, in which the corporation 
deals, and ordinarily a corporation, will have 
power to buy real estate, for the purpose of 
erecting a building, for its own use, and many 
other privileges too numerous to mention, 
but which are all included in the charter 
of the corporation, or else by virtue of im- 
plied or incidental powers. Ordinarily a cor- 
poration will not be allowed to act as a sure- 
ty, or issue accommodation papers, unless, the 
corporation charter specifically permits it to 
do so. 

406. In the United States, one corpora- 
tion will not be allowed to buy stock in an- 
other corporation, for the purpose of con- 
trolling that corporation. Because this Is 
against the anti-trust law, of the United 
States, as it tends to create a monopoly, and 
thus permit the officers of the original cor- 
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poration, to fix the price of the commodity, 
wliicli the corporation deals in, etc. 

4J57. When a corporation enters into a 
contract, that contract need not be sealed 
with the corporation seal, *if it is signed by 
the proper officers of the corporation, who 
have the legal authority, to sign such con< 
tracts. 

4<58. After a corporation has secured its 
charter from the state, and the stock-holders 
of the corporation, have held a meeting, and 
duly elected a board of directors, then the 
board of directors, may draft by-laws, for 
the purpose of conducting the business of the 
corporation. These by-laws, must not be in- 
consistent, with the corporation laws of the 
state, nor with the charter of the corpora- 
tion. 

469. Every corporation, is liable for its 
torts, in an action at law. The property of 
a corporation, may be taken away from it 
by eminent domain, exercised by the govern- 
ment, for a public use, just the same, as a 
private Individual's property, may be taken 
away from him, by power of eminent domain. 
The corporation, however, would be entitled 
to receive reasonable compensation, for the 
corporation's property, so taken away, by 
the state, in exercising its right of eminent 
domain. A corporation, is also liable for any 
crimes, which it commits, just the same, as 
an individual is liable for his acts. 

JT7DGMENTS. 

4f60. A judgment, is the decision, or con- 
clusion arrived at by a court, after hearing 
all of the evidence, and testimony, in a law 
suit, presented before a judge. 

461. A judgment is Invalid, if the court, 
who rendered the judgment, did not have 
jurisdiction, over the person or the property. 
Involved in the law suit. 

462. All judgments, are either final, or in- 
terlocutory. A final judgment completely dis- 
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poM6 of tlie caM Involved, and there is no 
furtber appeal, to a superior court. 

463. Suppose John, sues James, in tort, 
because James hit John, with his fist. In 
this case, if John received a judgment against 
James, in his tort action, the judgment would 
be against James, personally, and w(fuld be 
called a judgment, in personam. Suppose 
John, brought a suit of attachment against 
a carload of beef, if John were given a Judg- 
ment in this case, the judgment would be 
directed against the commodity, Itself, and 
it would be called a judgment in rem. 

464. After a Judgment has been entered, 
the party, receiving the Judgment, may ex- 
ecute his Judgment, either against the per- 
son, against whom the Judgment was ren- 
dered, or else against the property belonging 
to the person, against whom the Judgment 
was rendered, according, as the judgment is 
either a Judgment in personam, or a judgment 
in rem. Every judgment draws interest, 
from the date, the judgment is rendered, un- 
til paid. The statutes of limitation, run 
against judgments, Just the same, as they do 
against any other contract, formal or in- 
formal. 

ATTAOHMENTS, GABNISHMENTS AND 

EXECUTIONS. 

465. Onc» a Judgment, has been secured, 
the party in whose favor, the Judgment is 
rendered, may have the court, which has 
Jurisdiction, issue an execution, on this judg- 
ment, for the purpose of forcing collection 
on the judgment, by means of the execution. 
A judgment would be of absolutely no value, 
if it could not be enforced, and collected, 
after it had once been issued by the court. 
Therefore, in order to make the Judgment of 
the court effective, executions, attachments 
and garnishments, are all proceedings, issued 
by a court of competent Jurisdiction, by which 
a Judgment, may be collected, fxom the party, 
against whom the Judgment is issued. 
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4IG6. When an attacliment is issued by a 
court, the property b^onging to the party, 
against whom the attachment is issued, is 
brought into the custody of the court. After 
the property, has been attached, so that the 
court has possession of the proi>erty, the 
court <nay order the property to be given 
over to the proper party, through an order 
of the court, or held by the court until the 
status of the property, has been determined 
by the court of proper jurisdiction. 

467. Garnishment is a process, issued by 
a court of competent jurisdiction against 
some third party, who has in his possession 
money belonging to the defendant, in the 
case. In this process of garnishment, the 
court orders, the third party to hold, this 
money, until the court gives this third party 
instructions, to whom to pay this money, it 
the plaintiff wins the case before the court, 
the court will order this third party, called 
the garnishee, to pay this money, which he 
holds, to the plaintiff. If the plaintiff loses 
his suit, the court will order the third party, 
or garnishee, to pay the money to the de- 
fendant. 

468. A process of attachment, can be is- 
sued when the suit is first begun, or at any 
time before judgment is given. While ex- 
ecutions, are only issued after a judgment 
has been given. If an execution process, has 
been issued before a Judgment has been ren- 
dered, against the party, this execution, will 
be absolutely void. 

460. After a Judgment has been issued by 
a court of competent jurisdiction, this same 
court will be the only court, that can issne 
any process, for collecting a Judgment, after 
the judgment has been issued by this court, 
unless the original records, of the case have 
been removed to some other court. An at- 
tachment process, can only be issued by the 
court, in which the action, is actually pend- 
ing. Before an attachment process, will be 
issued by a eourt, an affidavit must be filed, 
and this affidavit, may be made, and executed 

264 



by any party, who may be acting, In behalf 
of tlte creditor, and who has personal knowl- 
edge of the facts, Involved In the case. An 
affidavit is given under oath, and the oath is 
given by a party, competent to administer 
an oath. Every afhdavit, is signed by the 
affiant, and it is also signed, by t^e officer, 
who administers the oath, and it should be 
entitled in the court, and cause of action, in 
which, and for which it is issued, if the affi- 
davit for attachment, is made while the suit 
Is still pending. 

470. The following are the different parts, 
to a judicial process: 

State of Nebraska 
(1) Venue — 

Douglas County 

<2) Title as to the Court — ^In the District 
Court of Douglas County, Nebraska. 

(3) Title as to Cause 

John Doe, Plaintiff, 

vs. 
John Day Defendant 

(4) Style — ^In the name of the people of 
the State of Nebraska, etc. 

<5) Address — ^To the Sheriff of Douglas 
County, Greetings, etc. 

(6) Body— This part of the Judicial 
process directs or commands what is to be 
done, when, where and how, it is to be done. 

(7) Testate — ^Witness the honorable, John 
Doe, District Judge, at the city of Omaha, 

Douglas County, this day of 

January, A. D., 19 

(8) Signature of derk of Court— Bichard 
Bowe, clerk of said court, by John Shanahan, 
Deputy. 

(9) Seal of the Court — The court seal 
fAonld be placed at the left of the clerk's 
signature, on this judicial process. 

(10) Endorsements — Qreen and Brecken- 
ridge, atttomesrs for plaintiff. 

471. Whenever a process, of execution, is 
issued by a court, that process will be good, 
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only within the territory, over which that 
particular court has jurisdiction, whether it 
be county or state. A county court, cannot 
issue a valid execution process, outside of 
the limits of the county, in which that emxrt, 
has jurisdiction. If it does, the execution 
process, y^ill be null and void. In the same 
way, if a state court issues a process of ex- 
ecution, against the property of a party, 
living in another state this process of execu- 
tion will be null and void, because a court 
cannot go without the bounds of its jurisdic- 
tion, in issuing a process of execution, or any 
other kind of process. The court has held, 
that the process of execution, issued by a 
court, is of no validity, the minute the juris- 
dictional bounds, of the court issuing the ex- 
ecution, have been passed, and an invasion 
made, in the territory, or jurisdiction of some 
other court. 

BANEBUPTCY. 

472. In the TTnited States, we have a Fed- 
eral Bankruptcy Law, which applies to all 
bankruptcy proceedings, whether voluntary 
or involuntary, which may take place, in any 
state of the United States. On account of 
this Federal Bankruptcy Law, every bank- 
ruptcy case, comes under the jurisdiction of 
the Federal government, in the Federal court. 
The bankruptcy proceedings are the same^ in 
all of the different states, because of the 
Federal Bankruptcy Law. 

473. Suppose John and James are in busi- 
ness, and they cannot pay their debts. The 
creditors of the firm, may institute bank- 
ruptcy proceedings against John, and Jamee, 
and force them into involuntary bankruptcy, 
in order to collect, the debts which John, and 
James, owe them. If John and James, are 
so heavily involved in debt, that they deem 
it wise and necessary to close up their busi- 
ness, John and James' debtors, may institute 
voluntary bankruptcy proceedings, against 
their own firm. The bankruptcy law provides, 
that a debtor, may institute voluntary bank- 
tee 



ruptcy proceedings against Idmself, if he 
owes but a single debt, and if that person is 
a natura.! person. According to this state- 
ment any artificial person, such as a corpora- 
tion,, cannot institute voluntary bankruptcy 
proceedings, against itself, as a corporation, 
even though the corporation owes a great 
many debts. Therefore, in order that an 
artificial person, or a corporation, can go 
through bankruptcy, the creditors, of the 
corporation must force the corporation, into 
involuntary bankruptcy. 

474. All natural persons, may be invol- 
untary bankrupts, where their debts, exceed 
one thousand dollars, or over, with the fol- 
lowing exceptions: Farmers cannot be forced 
into involuntary bankruptcy while they are 
cultivating the soil, and people who work for 
wages, where their wages do not exceed fif- 
teen hundred dollars a year, cannot be forced 
into involuntary bankruptcy. 

475. All artificial persons, or corporations, 
cannot force voluntary bankruptcy proceed- 
ings, upon themselves, except where that cor- 
poration or artificial person, is engaged in the 
manufacturing business; trading business; 
printing business; publishing business; min- 
ing business; or those corporations following 
a mercantile pursuit; these may become vol- 
untary bankrupts. All artificial persons, or 
corporations, may be forced into involuntary 
bankruptcy by a suit in bankruptcy, insti- 
tuted by the creditors of that corporation. 

476. The bankruptcy law provides, that if 
twelve or mere creditors, have provable 
claims, against a person, either natural ^ or 
artificial, and the aggregate amount of these 
claims, of any three of the creditors, of the 
twelve, have claims, aggregating at least five 
hundred dollars, then these three creditors 
may petition the bankruptcy court and com- 
pel involuntary bankruptcy proceedings to 
be instituted against the debtor. The law of 
bankruptcy also provides, that if a party 
transfers his property, in order to escape his 
creditors, this will be grounds for the institu^ 
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tion, of involimtary bankruptcy proceedings 
against tliat person who transfers his prop- 
erty, fraudulently, in order to escape U- 
ab'iUty. 

477. Just as soon as bankruptcy proceed- 
ings are filed, in a bankruptcy court, the 
bankruptcy court, will appoint a receiver, to 
manage the property of the bankrupt, until 
the creditors, meet and elect a permanent 
trustee, who becomes the custodian, of the 
property belonging to the bankrupt. Each 
creditor has one vote, for all his provable 
claims. The trustee has to qualify, by pat- 
ting up a bond. Then the trustee investigates 
all of the property and affairs of the bank- 
rupt, so aa to discover any concealed prop- 
erty, or any fraudulent conveyances of prop- 
erty, and also to discover whether there has 
been any preference used, in paying any of 
his creditors. It is the duty of the trustee, 
to convert all of the property of the bank- 
rupt» into money, and pay the creditors^ pro 
rata, their respective dividends. The trustee 
must keep books, showing all moneys re- 
ceived, and all moneys expended. The title 
of the bankrupt's property, vests in the trus- 
tee, which belonged to the bankrupt at the 
time bankruptcy proceedings, were instituted 
against the bankrupt. 

476. The trustee in bankruptcy, may pnt 
forth any claim, on the part of the bankrupt, 
which tends to disprove, or set off any claims, 
which any of the creditors have against the 
bankrupt. 

479. If the bankrupt can pay all of the 
claims in full, after the bankruptcy proceed- 
ings have been instituted, then the bankrupt 
may apply for a withdrawal of the bank- 
ruptcy proceedings, and bankruptcy proceed- 
ings may be withdrawn when the creditors 
are all paid in full. 

480. After a bankrupt has been dis- 
charged, the creditors even though they have 
not received full payment for their claims, 
will not be permitted to bring suit against 
the bankrupt in after years, on these claims, 
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whicli are not fully paid at the time the 
bankmpt was discharged. 

481. The Federal bankruptcy law, contains 
a clause, which states, that any person, 
against whom bankrupt proceedings are in- 
stituted, who fraudulently conceals any of 
the property of his estate, will be guilty of 
a criminal offense, and if the bankrupt know- 
ingly and willingly conceals property from the 
trustee, for the purpose of defrauding the 
creditors, that bankrupt may be sent to the 
penitentiary for two years. 



TBADS ACCEPTANCES. 

482. What's a Trade Acceptance? This 
question is being asked daily by business men 
all over the country. Well here's the answer. 
A Trade Acceptance is a negotiable instru- 
ment given in payment for merchandise and 
differs from a Promissory Note in that a 
Trade Acceptance can cover no obligation 
except one arising from the sale of goods. 
The benefit is that a merchandise transaction 
practically finances itself because the direct 
credit liability is in the person who possesses 
title to the merchandise. 

483. It is very advantageous from the 
standpoint of both buyer and seller. Through 
discounting the Trade Acceptance the seller 
secures cash for his goods at the time of sale 
or shipment instead of having an open ac- 
count receivable due 30, 60 or 90 days 
thereafter. It gives him greater use and 
benefit of his capital and facilitates financing 
a much greater volume of sales, bridging over 
the gap between sale of the goods and collec- 
tion of payment. It enables the man with 
small capital to compete with larger concerns 
having greater capital and therefore able to 
wait several months for payment, for it per- 
mits him to make sales which, so far as he 
is concerned are equivalent to cash sales, but 
which so far as the buyers are concerned are 
on credit. 
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484. Suppose John needs store fixtures, or 
a stock of hardware, groceries, or any other 
merchandise, but has not the cash to buy it. 
John goes to James, however, and makes out 
the proper form promising to pay him for 
t^e goods within a reasonable time — ^not more 
than 90 d^ays. John gets the goods and 
James discounts the Trade Acceptance at a 
bank and gets his money, the bank knowing 
that an actual transaction in merchandise has 
taken place. 

485. ''Eligibility" of a Trade Acceptance 
means that it meets certain conditions making 
it eligible for purchase by Federal Reserve 
Banks: (1) the obligation must arise out of 
an actual commercial transaction; (2) 90-day 
maturity limit; (3) endorsement by a mem- 
ber bank on satisfactory proof of the finan- 
cial condition of the parties involved. 

486. The desirability of the Trade Accept- 
ance plan is shown by the extensive redis- 
count facilities and preferential rates which 
have been established for the Trade Accept- 
ance by the Federal Reserve Bank. 

487. Standard form of Trade Acceptance 
is shown on next page. 
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OONSTITUnON OF THE UNITED STATES 

We, the People of the XTnited States, In 
order to form a more perfect union, establisli 
Justice, Insure domestic tranq[ullity, provide 
for the common defense, promote the general 
welfare, and secure the blessings of liberty to 
ourselves and our posterity, do ordain and es- 
tablish this Constitution for the XTnited 
States of America. 

ABTIOLEI. 

Sect. I. — ^All legislative powers herein 
granted shall be vested in a Congress of the 
XTnited States, which shall consist of a Senate 
and House of Representatives. 

Sect. n. — ^1. The House of Bepresentatives 
shall be composed of members chosen every 
second year by the people of the several 
states; and the electors in each state shall 
have the qualifications requisite for electors 
of the most numerous branch of the state 
legislature. 

2. No person shall be a representative who 
shall not have attained the age of twenty-five 
years^ and been seven years a citizen of the 
XTnited States, and who shall not, when 
elected, be an inhabitant of the state in which 
he shall be chosen. 

3. Bepresentatives and direct taxes shall 
be apportioned among the several states 
which may be included within this XTnion, ac- 
cording to their respective numbers, which 
shall be determined by adding to the whole 
number of free persons, including those bound 
to service for a term of years, and excluding 
Indians not taxed, three-fifths of all other 
persons. The actual enumeration shall be 
made within three years after the first meet- 
ing of the Congress of the XTnited States, and 
within every subsequent term of ten years, in 
such manner as they shall by law direct. The 
number of representatives shall not exceed 
one for every thirty thousand, but each state 
shaU have at least one representative; and 
until such enumeration shall be made, the 
state of New Hampshire shall be entitled to 
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diDose tliree; Maasacluisetts, eight. Bliode 
Island and Providence Plantations, one; Con- 
necticut, five; New York, six; New Jersey, 
four; Pennsylvania, eight; Delaware, one; 
Maryland, six; Virginia, ten; North Carolina, 
five; South Carolina, five; Georgia, three. 

4. When vacancies happen in the repre- 
sentation ftom any state, the executive au- 
thority thereof shall issue writs of election 
to fiU such vacancies. 

6. The House of Representatives shall 
choose their speaker and other officers, and 
shall have the sole power of impeachment. 

Sect, m.— il. The Senate of the XTnited 
States shall he composed of two senators from 
each state, chosen by the legislature thereof, 
for six years; and each senator shall have one 
vote. 

2. Immediately after they shall he assem- 
bled in consequence of the first election, they 
shall he divided, as equally as may be, into 
three classes.; The seats of the senators of 
the first class shall be vacated at the expira- 
tion of the second year, of the second class at 
the expiration of the fourth year, and the 
third class at the expiration of the sixth 
year, so that one-third may be chosen every 
second year; and if vacancies happen by res- 
ignation or otherwise, during the recess of 
the legislature of any state, the executive 
thereof may make temporary appointments 
until the next meeting of the legislature, 
-which shall then fill such vacancies. 

3. No person shall be a senator who shall 
not have attained the age of thirty years, 
and been nine years a citizen of the XTnited 
States, and who shall not, when elected, be 
an inhabitant of that state for which he shall 
be chosen. 

4. The Vice-President of the XTnited States 
shall be President of the Senate, but shall 
have no vote, unless they be equally divided. 

5. The Senate shall choose their other of- 
ficers, and also a president pro tempore in 
the absence of the Vice-President, or when he 

273 



shall exercise the office of President of the 
XTnited States. 

6. The Senate shall have the sole power to 
try all impeachments. When sitting for that 
purpose, they shall be on oath or affirmation. 
When the President of the XTnited States is 
tried, the chief Justice shall preside; and no 
person shall he convicted without the con- 
currence of two thirds of the members 
present. 

7. Judgment, in cases of impeachment, 
shall not extend further than to removal ftom 
office, and disqualification to hold and enjoy 
any office of honor, trust, or profit under the 
XTnited States; but the party convicted shall, 
nevertheless, be liable and subject to indict- 
ment, trial, judgment, and punishment, ac- 
cording to law. 

Sect. IV. — 1. The times, places, and man- 
ner of holding elections for senators and 
representatives shall be prescribed in each 
state by the legislature thereof; but the Con- 
gress may, at any time, by law, make or alter 
such regulations, except as to the places of 
choosing senators. 

2. The Congress shall assemble at least 
once in every year; and such meeting shall 
be on the first Monday in December, unless 
they shall by law appoint a different day, 

Sect. V. — ^1. Each house shall be Judge of 
the elections, returns, and qualifications of its 
own members; and a majority of each shall 
constitute a quorum to do business; but a 
smaller number may adjourn from day to day, 
and may be authorized to compel the attend- 
ance of absent members In such manner and 
under such penalties as each house may 
provide. 

2. Each house may determine the rules of 
its proceedings, punish its members for dis- 
orderly behavior and, with the concurrence 
of two thirds, expel a member. 

3. Each house shall keep a Journal of its 
proceedings, and from time to time publish 
the same, excepting such psurts as may, in 
their judgment, require secrecy; and the yeas 

274 



and nays of the members of either house on 
any question shall, at the desire of one fifth 
of those iiresent, be entered on the journal. 

4. Neither house, during the session of 
Congress, shall, without the consent of the 
other, adjourn for more than three days, nor 
to ai^ other place than that in which the two 
houses shall be sitting. 

Sect. VI. — 1. The smators and representa- 
tives shall receive a compensation for their 
services, to be ascertained by law, and paid 
out of the treasury of the United States. 
They shall, in all cases, except treason, fel- 
ony, and breach of the peace, be privileged 
Arom arrest during their attendance at the 
session of their respective houses, and in 
going to or retiuning from the same; and for 
any speech or debate in either house they 
shall not be questioned in any other place. 

2. No senator or representative shall* 
during the time for which he was elected, be 
appointed to any civil office under the au- 
thority of the United States which shall have 
been created, or the emoluments whereof 
shall have been increased, during such time; 
and no person holding any office under the 
United States shall be a member of either 
house during his continuance in office. 

Sect. Vn. — 1. All bills for raising revenue 
shall originate in the ^ouse of Representa- 
tives; but the Senate may propose or concur 
with amendments, as on other bills. 

2. Every bill which shall have passed the 
House of Representatives and the Senate 
shall, before it becomes a law, be presented 
to the President of the United States; if he 
approve, he shall sigh it; but if not, he shall 
return it, with his objections, to that house 
in which it shall have originated, who shall 
enter the objections at large on their joturnal, 
and proceed to reconsider it. If, after such 
reconsideration, two thirds of that house 
shall agree to pass the bill, it shall be sent, 
together with the objections, to the other 
house; and if approved by two thirds of that 
house, it shall become a law. But in all such 
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cases tlie votes of botli houses sliaJl be de- 
termined by yeas and nays; and tlie names 
of the persons voting for and against the bill 
shall be entered on the journals of each house 
respectively. If any bill shall not be returned 
by the President within ten days (Sundays 
excepted) after it shaU have been presented 
to him, the same shall be a law, in like 
mahner as if he had signed it, unless Con- 
gress, by their adjournment, prevent its re- 
turn; in which case it shall not be a law. 

8. Every order, resolution, or vote, to 
which the concurrence of the Senate and 
House of Representatives may be necessary 
(except on a question of adjournment) shall 
be presented to the President of the XTnited 
States, and before the same shall take effect 
shall be approved by him, or; being disap- 
proved by him, shall be repassed by two thirds 
of the Senate and House of Representatives, 
according to the rules and limitations pre- 
scribed in the case of a bill. 

Sect. Vin. — ^The Congress shall have 
power — 

il. To lay and collect taxes, duties, im- 
posts, and excises; to pay the debts ^nd 
provide for the common defence and general 
welfare of the United States; but all duties, 
imposts, and excises shall be uniform through- 
out the United States: 

2. To borrow money on the credit of the 
United States: 

3. To regulate commerce with foreign na- 
tions, and among the several states, and with 
the Indian tribes: 

4. To establish a uniform rule of natural- 
ization, and uniform laws on the subject of 
bankruptcies, throughout the United States: 

5. To coin money, regulate the value 
thereof, and of foreign coin, and fix the 
standard of weights and measures: 

6. To provide for the punishment of coun- 
terfeiting the securities and current coin of 
the United States: 

7. To establish post offices and post roads: 
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8. To promote the progress of science and 
useful arts, by securing, for limited times, to 
authors and inventors the exclusive right to 
their respective writings and discoveries: 

9. To constitute tribunals inferior to the 
supreme court: 

10. To define and punish piracies and 
felonies committed on the high seas, and 
offences against the law of nations: 

11. To declare war, grant letters of marque 
and reprisal, and make rules concerning cap- 
tures on land and water: 

12. To raise and support armies; but no 
appropriation of money to that use shall be 
for a longer term than two years: 

13. To provide and maintain a navy: 

14. To make rules for the government and 
regulation of the land and naval forces: 

15. To provide for calling forth the militia 
to execute the laws of the Union, suppress 
Insurrections, and repel invasions: 

. 16. To provide for organizing, arming, and 
disciplining the militia, and for governing 
such part of them as may be employed in the 
service of the United States, reserving to the 
states respectively the appointment of the 
officers, and the authority of training the 
militia, according to the discipline prescribed 
by Congress: - 

17. To exercise exclusive legislation, in all 
cases whatsoever, over such district (not ex- 
ceeding ten miles square) as may, by cession 
of particular states, and the acceptance of 
Congress, become the seat of government of 
the United States, and to exercise like au- 
thority over all places purchased by the con- 
sent of the legislature of the state in which 
the same shall be, for the erection of forts, 
magazines, arsenals, dock-yards, and other 
needful buildings: And, 

18. To make all laws which shall be neces- 
sary and proper for carrying into execution 
the foregoing powers, and all other powers 
vested by this constitution in the government 
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of the United States, or in any department 
or officer there9f . 

Sect. IX. — 1. Tlie migration or importa- 
tion of such persons as any of tiie states, now 
existing, shall think proper to admit, shall 
not be prohibited by the Congress prior to 
the year one thousand eight hundred and 
eight; but a tax or duty may be imposed on 
such importation, not exceeding ten dollars 
for each person. 

2. The privilege of the writ of habeas 
corpus shall not be suspended, unless when, 
in cases of rebellion or invasion, the public 
safety may require it. 

3. No bill of attainder, or ex post facto 
law, shall be passed. 

4. No capitation or other direct tax shall 
be laid, unless in proportion to the census or 
enumeration herein before directed to be 
taken. 

5. No tax or duty shall be laid on articles 
exported from any state. No preference shall 
be given, by any regulation of commerce or 
revenue, to the ports of one state over those 
of another; nor shall vessels bound to or from 
one state be obliged to enter, clear, or pay 
duties in another. 

6. No money shall be drawn from the 
treasury, but in consequence of appropria- 
tions made by law; and a regular statement 
and account of the receipts and expenditures 
of all public money shall be published from 
time to time. 

7. No title of nobility shall be granted by 
the United States; and no person holding any 
office of profit or trust under them shall, with- 
out the consent of the Congress, accept of 
any present, emolument, office, or title of any 
kind whatever, from any king, prince, or 
foreign state. 

Sect. X, — 1. No state shall enter into any 
treaty, alliance, or confederation; grant let- 
ters of marque and reprisal; coin money; emit 
biUs of credit; make any thing but gold and 
silver coin a tender in payment of debts; pass 
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any bill of attainder, tfz post facto law, or 
law impairing- tlie obligation of contracts; or 
graht any title of nobility. 

2. No state sball, without the consent of 
Cojigress, lay any imposts or duties on im- 
ports or exports, except what may be abso- 
lutely necessary for executing its insjpection 
laws; and the net produce of all duties and 
imposts laid by any state on imports or ex- 
ports, shall be for the use of the treasury 
of the United States; and all such laws shall 
be subject to the revision and control of the 
congress. No state shall, without the consent 
of Congress, lay any duty on tonnage, keep 
troops or ships of war in time of peace, enter 
into any agreement or compact with another 
state or with a foreign power, or engage in 
war, unless actually invaded, or in such im- 
minent danger as will not admit of delay. 

ARTICLE n. 

Sect. I. — ^1. The executive power shall be 
vested in a President of- the United States of 
America. He shall hold his office during the 
term of four years, and, together with the 
Vice-President, chosen for the same term, be 
elected as follows: 

2. Each state shall appoint, in such man- 
ner as the legislature thereof may direct, a 
number of electors, equal to the whole number 
of senators and representatives to which the 
state may be entitled in the Congress; but 
no senator or representative, or person hold- 
ing an office of trust or profit under the 
United States, shall be appointed an elector. 

3. [Annulled. See Amendments, art. 12.] 

4. The Congress may determine the time 
of choosing the electors, and the day on which 
they shall give their votes, which day shall be 
the same throughout the United States. 

5. No person except a natural-bom citlsen, 
or a citizen of the United States at the time 
of the adoption of this constitution, shall be 
eligible to the office of President; neither 
shall any person be eligible to that office who 
shall not have attained the age of thirty-five 
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years, and been f olirteeii years a resident 
wltliin ibe XTnlted States. 

• 

6. In case of tlte removal of the Preeideot 
from pfilce, or of his death, resignation, or 
inability to discharge the powers and ditties 
of said office, the same shall devolve on the 
Vice-President; and the Congress may hy law 
inrovide for the case of removal, death, 
resignation, or inability, both, of the Presi- 
dent and Vice-President, declaring what of- 
ficer shall then act as President; and such 
officer shall act accordingly, until the disabil- 
ity be removed, or a President shall be 
elected. 

7. The President shall, at stated times, 
receive for his services a compensation whicli 
shall neither be increased nor diminished dur- 
ing the period for which he shall have been 
elected; and he shall not receive, within that 
period, any other emolument from the XTnited 
States, or any of them. 

8. Before he enter on the execution of his 
office, he shall take the following oath or 
aifirmation: — 

"I do solemnly swear (or aifirm) that I 
will faithfully execute the office of President 
of the United States, and will, to the best of 
my ability, preserve, protect, and defend the 
Constitution of the United States." 

Sect. n. — 1. The President shall be com- 
mander-in-chief of the army and navy of the 
United States, and of the militia of the sev- 
eral states, when called into the actual serv- 
ice of the United States: he may require the 
opinion, in writing, of the principal officer in 
each of the executive departments upon any 
subject relating to the duties of their re- 
spective offices; and he shall have power to 
grant reprieves and pardons for offences 
against the United States, except in cases of 
impeachment. 

2. He shall have power, by and with the 
advice and consent of the Senate, to make 
treaties, provided two thirds of the senators 
present concur; and he shall nominate, and 
by and with the advice and consent of the 
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Senate sliall appoint, ambassadors, otlier 
imbllc ministers, and consuls, Judges of the 
supreme court, and all otlier officers of tlie 
United States whose appointments are not 
herein otherwise provided for, and which 
shaU he established by law. But the Con- 
gress may, by law, vest the appointment of 
such inferior officers as they think proi>er in 
the President alone, in the courts of law, or 
in the heads of departments. 

3. The President shall have power to fiU 
up all vacancies that may happen during the 
recess of the Senate, by granting commis- 
sions, which shall expire at the end of their 
next session. 

Sect, m.^ — ^He shall, from time to time, give 
to the Congress information of the state of' 
the Union, and recommend to their considera- 
tion such measures as he shall Judge neces- 
sary and expedient; he may, on extraordinary 
occasions, convene both houses, or either of 
them, and in case of disagreement between 
them with respect to the time of adjournment, 
he may adjourn them to such time as he shall 
think proper; he shall receive ambassadors, 
and other public ministers; he shall take care 
that the laws be faithfully executed; and 
shall commission all the officers of the United 
States. • 

Sect. IV. — The President, Vice-President, 
and all civil officers of the United States, 
shall be removed from office on impeachment 
for, and conviction of, treason, bribery, or 
other high crimes and misdemeanors. 

ABTICIiE m. 

Sect. I. — ^The Judicial power of the United 
iStates shall be vested in one supreme court, 
and in such inferior courts as the Congress 
may, from time to time, ordain and establish. 
The Judges, both of the supreme and inferior 
courts, ShaU hold their offices during good 
behavior, and shall, at stated times, receive 
for their services a compensation which shall 
not be diminished during their continuance in 
office. 
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Sect, n.— il. The Judicial power sball ess- 
tend to all cases in law and equity ad3k 
under this Constitution, the laws of tbe 
United States, and treaties made, or wUch 
sliall be made, under their authority; to all 
cases affecting ambassadors, and other public 
ministers, and consuls; to all cases of ad- 
miralty and maritime jurisdiction; to contro- 
versies to which the United States shall be 
a party; to controversies between two or 
more states; between a state and citizens of 
another state; between citizens of different 
states; between citizens of the same state, 
claming lands under grants of different states, 
and between a state, or the citizens thereof, 
and foreign states, citizens, or subjects. 

2. In all cases affecting ambassadors, other 
public ministers, and consuls, and those in 
which a state shall be a party, the supreme 
court shall have original jurisdiction. In all 
other cases before mentioned, the supreme 
court shall have appellate Jurisdiction, both 
as to law and fact, with such exceptions, and 
under such regulations, as the Congress sliall 
make. 

3. The trial of all crimes, except in cases 
of impeachment, shall be by Jury; ajid such 
trial shall be held in the state where the said 
crimes shall have been committed; but when 
not committed within any state, the trial 
shall be at such a place or places as the Con- 
gress may by law have directed. 

Sect. m. — 1. Treason against the United 
States shall consist only in levying war 
against them, or in adhering to their enemies, 
giving them aid and comfort. No person 
shall be convicted of treason, unless on the 
testimony of two witnesses to the same overt 
act, or confessions in open court. 

2. The Congress shall have power to de- 
clare the punishment of treason; but no at- 
tainder of treason shall work corruption of 
blood, or forfeiture, except during the life of 
the person attainted. 
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ABTIOLE IV. 

Sect. I. — ^Full faith and credit shall he 
given in each state to the public acts, records, 
and judicial proceedings of every other state. 
And the Congress may, by general laws, pre- 
scribe the manner in which such acts, records, 
and proceedings shall be proved, and the ef- 
fect thereof. 

Sect, n.— ^1. The citizens of each state 
shall be entitled to all privileges and immu- 
nities of citizens in the several states. 

2. A person charged in any state with 
treason, felony, or other crime, who shaU flee 
from justice, and be found in another state, 
shall, on demand of the executive authority 
of the state from which he fled, be delivered 
up to be removed to the state having juris- 
diction of the crime. 

* 3. No person held to service or labor in 
One state, under the laws thereof, escaping 
into another, shall, in consequence of any law 
or regulation therein, be discharged from 
such service or labor, but shall be delivered 
up on claim of the party to whom such serv- 
ice or labor may be due. 

Sect. m. — il. New states may be admitted 
by the Congress into this Union; but no new 
state shall be formed or erected within the 
jurisdiction of any other state; nor any state 
be formed by the junction of two or more 
states, or parts of states, without the consent 
of the legislature of the states concerned, as 
well as of the Congress. 

2. The Congress shall have power to dis- 
pose of and make all needful rules and regula- 
tions respecting the territory or other prop- 
erty belonging to the United States; and 
notiiing in this constitution shall be so con- 
strued as to prejudice any claims of the 
United States, or of any particular state. 

Sect. rv. — The United States shall guar- 
anty to every state of this Union a republican 
form of government, and shall protect each 
of them against invasion, and, on application 
of the legislature, or of the executive, (when 



the legislature cannot be convened,) against 
domestic violence. 

ABTICIiE V. 

The Congress, whenever two thirds of hoth 
houses shall deem it necessary, shall propose 
amendments to this constitution, or, on the 
application of the legislatures of two thirds 
of the several states, shall call a convention 
for proposing amendments, which, in either 
case, shall be valid to all intents and pur- 
poses, as part of this constitution, when 
ratified by the legislatures of three fourths 
of the several states, or by conventions in 
three fourths thereof , as the one or the other 
mode of ratification may be proposed by the 
€k>ngress; provided that no amendment which 
may be made prior to the year one thousand 
eight hundred and eight shall in any manner 
affect the first and fourth clauses in the ninth 
section of the first article; and that no state, 
without its consent, shall be deprived of its 
equal suffrage in the Senate. 

ABTIOLE VI. 

1. All debts contracted, and engagements 
entered into, before the adoption of this Con- 
stitution, shall be as valid against the XTnlted 
States under this Constitution as under the 
Confederation. 

2. This Constitution, and the laws of the 
XTnited States which shall be made in pursu- 
ance thereof, and all treaties made, or which 
shall be made, under the authority of the 
XTnited States, shall be the supreme law of 
the land; and the Judges in every state shall 
be bound, thereby ; any thing in the Constitu- 
tion or laws of any state to the contrary not- 
withstanding. 

S. The senators and representatives before 
mentioned, and the members of the several 
state legislatures, and all executive and Ju- 
dicial officers, both of the XTnited States and 
of the several states, shall be bound by oath 
or aifirmatlon to support this constitution; 
but no relU^ous test shall ever be required as 
a qualification to any office or public trust 
under the United States. 
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ABTIOIiE VU. 
TliA ratlficatioii of tlie conventions of nine 
sta^ sliall be sufficient for tlie establishment 
of this Constitution between the states so 
ratifying the same. 

Bone in convention, by the unanimous con- 
sent of the states present, the seventeenth 
day of September, in the year of our Lord 
one thousand seven himdred and eighty- 
seven, and of the Independence of the 
United States of America the twelfth. In 
witness whereof, we have hereunto sub- 
scribed our names. 



OBOBOB WJJNBnrOTOW, 

PreaidMit, and Beputy ftom Tlzglnia. 



JoliB Xianirdonf 
BloholMi CUlmjuia 



Wathaniel Qotluaxi, 



GeoxyeBMbd, 
Qunniiiar Bedxordf Jr., 
John Bioklnton, 
Biohard Bastett, 
JaoCb Bxooin. 



ooraBonouT 

Wm. Bamnel JohnflOB, 



James M'BenTy 

Ban*! of St. She. Jenifer, 

Banlel Carroll. 



Alexander Bamllton. 



John Blair, 
JaaiM BUUUeon, Jr. 



wmiam Uvinffstoa, 
Bavid Brearley, 
William Fattemoa, 
Jonathan Baytofi. 



Benjamin Vranklin, 
Shomae MUUn, 
Bobert Morrla 
C^eor^e Olymer, 
Sliomae Fitztimons, 
Jared X&s^reoU, 
Jaanee Wilson* 
Oonvemenr BU>zris. 



WilUam Blonnt, 
Bich. Bobbe Bpalght, 
Hnarh WilllamflK>n. 

80UTB OABO&ZVA 

John Bntledce, 
Oharlee O. Puolcney, 
Charles Flnckney, 
Fisres Bntler. 

OBOBaZA. 

William Few, 
Abraham Baldwin. 



AttMit. WZUUAIE JACKSOW, Secretary. 
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AMENDMENTS TO THE OONSTITXITION. 

Art. I. — Congress sliall make no law re- 
specting an establlsliment of religion, or pro- 
hibiting tlie ftee exercise thereof; or 
abridging the freedom of speech, or of the 
press; or the right of the people peaceably 
to assemble and to petition the govemment 
for a redress of grievances. 

Art. n. — ^A well-regulated militia being 
necessary to the security of a free state, the 
right of the people to keep and bear arms 
shall not be infringed. 

Art. m. — ^No soldier shall, in time of peace, 
be quartered in any house without the con- 
sent of the owner, nor in time of war but in 
a manner to be prescribed by law. 

Art. IV. Th<^ right of the people to be 
secure in their persons, houses, papers, and 
effects, against unreasonable searches and 
seizures, shall not be violated; and no war- 
rants shall issue but upon probable cause, 
supported by oath or affirmation, and partic- 
ularly describing the place tQ be searched, 
and the persons or things to be seized. 

Art. V. — ^No person shall be held to answer 
for a capital or otherwise infamous crime, 
unless on a presentment or indictment of a 
grand jury, except in cases arising in the 
land or naval forces, or In the militia whan 
in actual service, in time of war or public 
danger; nor shall any person be subject for 
the same offence to be twice put in jeopardy 
of life or limb; nor shall be compelled, in 
any criminal case, to be witness against him- 
self, nor be deprived of life, liberty, or prop- 
erty, without due process of law; nor shall 
private property be taken for public use 
without just compensation. 

Art. VI. — ^In all criminal prosecutions, the 
accused shall enjoy the right to a speedy and 
public trial by an impartial jury of the state 
and district wherein the crime shall have been 
committed, which district shall have been 
previously ascertained by law, and to be In- 
formed of the nature and cause of the accusa- 
tion; to be confrontedi with the witnesses 
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against him; to have compulsory process for 
obtaining witnesses in his favor; and to have 
the assistance of counsel for his defence. 

Art. Vn. — ^In suits of common law, where 
the value in controversy shall exceed twenty 
dollars, the right of trial by jury shall be pre- 
served; and no fact» tried by a jury, shall be 
otherwise re-examined in any court of the 
United States than according to the rules of 
the common law. 

Art. vm. — ^Bxcessive bail shall not be re- 
quired, nor excessive fines imposed, nor cruel 
and unusual punishments inflicted. 

Art. IX. — ^The «iumeiration in the Constitu- 
tion of certain rights shall not be construed 
to deny or disparage others retained by the 
people. 

Art. X. — The powers not delegated to the 
United States by the Constitution, nor pro- 
hibited by it to the states, are reserved to the 
states respectively, or to the people. 

-^ Art. XI. — The judicial power of the United 
States shall not be construed to extend to 
any suit in law or equity commenced or pros- 
ecuted against one of the United States by 
citizens of another state, or by citizens or 
subjects of any foreign state. 

Art. XII. — 1. The electors shall meet in 
their respective states, and vote by ballot for 
President and Vice-President, one of whom, 
at least, shall not be an inhabitant of the 
same state with themselves; they shall name 
in their ballots the person voted for as Presi- 
dent, and in distinct ballots the person voted 
for as Vice-President; and they shall make 
distinct lists of all persons voted for as Presi- 
dent, and of all persons voted for as Vice- 
President^ and of the number of votes for 
each; which lists they shall sign and certify, 
and transmit^ sealed, to the seat of govern- 
ment of the United States, directed to the 
president of the Senate. The president of 
the Senate shall, in the presence of the Sen- 
ate and House of Bepresentatives, open all 
the certicates, and the votes shall then be 
counted; the person having the greatest num- 
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ber of Tot66 fox President sliaU \>e President, 
if such nmnber be a majority of the wbolie 
number of electors appointed; and if no per- 
son have sucli majority, tben from the per- 
sons having the highest number, not exceed- 
ing three, on tbh list of those voted for as 
President, the House of Bepresentatives shall 
choose immediately, by ballot, the President. 
But, in choosing the President, the votes shall 
be taken by states, the representation ftom 
each state having one vote; a quorum for this 
puriK>se shcill consist of a member or members 
from two thirds of the states, and a majority 
of all the states shall be necessary to a 
choice. And if the House of Bepresentativee 
shall not choose a President, whenever the 
right of choice shall devolve upon them, be- 
fore the fourth day of March next following, 
then the Vice-President shall act as Presi- 
dent, as in the case of the death or other 
constitutional disability of the President. 

2. The person having the greatest number 
of votes as Vice-President shall be the Vice- 
President, if such number be a majority of 
the whole number of electors appointed; and 
if no person have a majority, then ftom the 
two highest numbers on the Ust the Senate 
shall choose the Vice-President; a quorum for 
the puri>ose shall consist of two thirds of the 
whole number of senators, and a majority of 
the whole number shall be necessary to a 
choice. 

3. But no person constitutionally ineli- 
gible to the office of President shall be eli- 
gible to that of Vice-President of the United 
States. 

Art. xm. — il. Neither slavery nor invol- 
untary servitude, except as a punishment for 
crime, whereof the party shall have been duly 
convicted, shall exist within the U^ted 
States or any place subject to their jurisdic- 
tion. 

2. The Congress shall have power to en- 
force this article by appropriate legislation. 

Art. XIV. — Sect. I. — ^All persons bom or 
naturalized in the United States, and subject 
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to the juiisdiction thereof, are cltiz^is of the 
United States and of the state wherein they 
reside. No state shall make or enforce any 
law which shall abridge the privileges or im- 
munities of citizens of the United States. 
Nor shall any state deprive any person of 
life, liberty or property, without due process 
of law, nor deny to any person within its 
jurisdiction the equal protection of the laws. 

Sect. n. — Representatives shaU be appor- 
tioned among the several states according to 
their respective numbers, counting the whole 
number of persons in each state, excluding 
Indians not taxed. But whenever the right to 
vote at any election* for electors of President 
and Vice-President, or for United States Be- 
presentatives in Congress, executive and judi- 
cial officers, or the members of the legislature 
thereof, is denied to any of the male inhabit- 
ants of such state, being twenty-one years of 
age and citizens of the United States, or in 
any way abridged, except for participation 
in rebellion or other crime, the basis of repre- 
sentation therein shall be reduced in the pro- 
portion which the number of male citLzens 
shaU bear to the whole number of male cit- 
izens twenty-one years of age In such state. 

Sect. m. — ^No person shall be a senator or 
representative in Congress, elector of Presi- 
dent and Vice-President, or hold any office, 
civil or military, under the United States, or 
under any state, who, having previously taken 
an oath as a member of Congress, or as an 
officer of the United States, or as a member 
of any state legislaiture, or as an executive or 
judicial officer of any state, to support the 
Constitution of the United States, shall have 
engaged in insurrection or rebeUion against 
the same, or given aid or comfort to the ene- 
mies thereof; but Congress may, by a vote of 
two thirds of each House, remove such dis- 
abiUty. 

Sect. IV. — ^The validity of the public debt 
of the United States, authorized by law, in- 
cluding debts incurred for the payment of 
pensions and bounties for services in sup- 
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preastDg ioBurrectioii or rebeUlon, shall not be 
questioned; bat neither the United States nor 
any state shall assume or pay any debt or 
obligation incurred in aid of insurrection or 
rebellion against the United States, or any 
claim for the loss or emancipation of any 
slave; but all such debts, obligations, and 
claims shall be held illegal and void. 

Art. XV. — 1. The rights of citizens of the 
United States to Tote shall not be denied or 
abridged by the United States or by any 
state, on account of race, color, or prerions 
condition of servitude. 

2. — ^The Congress shall have power to en- 
force this Article by appropriate legislation. 

Art. XVI. The Congress shall have the 
power to lay and collect taxes on incomes, 
from whatever source derived, without appor- 
tionment among the several States, and wltli- 
out regard to any census or enumeration. 

Art. XVn. — 1. The Senate of the United 
States shall be composed of two Senators 
from each State, elected by the people there- 
of, for six years; and each Senator shall have 
one vote. The electors in each State shall 
have the qualifications requisite for electors 
of the most numerous branch of the State 
Legislatures. 

2. When vacancies happen in the repre- 
sentation of any State in the Senate, the ex- 
ecutive authority of such State shaU issue 
writs of election to fill such vacancies; Pro- 
vided, That the Legislature of any State may 
empower the executive thereof to make tem- 
porary appointment until the people fill the 
vacancies by election as the Legislature may 
direct. 

3. This amendment shall not be so con- 
strued as to affect the election or term of any 
Senator chosen before it becomes valid as 
part of the Constitution. 

Art. XVm. — ^1. After one year ftom the 
ratification of this article the manufacture, 
sale or transportation of intoxicating liquors 
within, the importaticm thereof into, or the 
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ezportaton thereof ftom the TTnited States 
and all territory subject to the jurisdiction 
thereof for beverage purposes is hereby pro- 
hibited. 

2. The GongresB and the several states 
shall have concurrent power to enforce this 
Article by appropriate legislation. 

3. This Article shall be inoperative unless 
it shall have been ratified as an Amendment 
to the Constitution by the legislatures of the 
several states, as provided in the Constitu- 
tion, within seven years from the date of the 
submission hereof to the states by the Con- 
gross* 

NOTE — JLVjjLl Amendment was enacted 
December 18th, 1917. Batified January 18th, 
1919. Effective January 18th, 1920. 
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OOUVTY AHB CBZIIZNA& 0A8B8. 



I^etten ▲. B., tto., vtaad for muiiM of purtlwi 
In suit. 

Vo. 1. 

FORM OF SUMMONS IN JUSTICE COURT. 
The State of County 

To the sheriff (or D. C, constable of ) 

of saM county: 

You are hereby commanded to summon C 
IX to appear before me, E3. F., a justice of 

the peace, at my office, In County, 

on the day of , 19 at •• 

o'clock in the forenoon (or afternoon, as the 
case may be) of said day, to answer the ac- 
tion of A. B. (for eroods sold and delivered.) 
You will make return of this writ on the 

day of 19 ... . 

B. F., 
Justice of the Peace. 

vo. 9. 

BILL OF PARTICULARS IN JUSTICB 

COURT. 



AB. i Bill of particulars before B. F., 

V. V Justice of the peace of. 

CD.) county 



Promissory Bote. 



The plaintiff says there is due him from 

the said defendant the sum of $ on a 

promissory note, of which the following is 
a copy. 



.'. 



$ 

Six months after date, for value received, 

I promise to pay A. B. or order, | 

with interest from date at .... per cent. 

C. D. 

Which note was made and delivered by 
the defendant to the plaintiff; no part there- 
of has been paid, and the plaintiff prays 

Judgment for I with Interest and 

costs. 
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Ho. 8. 

BILL. OP PARTICULARS IN JUSTICE 

COURT. 

Bill of Baohango, or Gbooki 

Plaintiff says that on the day of 

, 19 ..... C. D. djrew a certain bill 

of ezchanere of that date on. O. P.^ and delivered 
the same to plaintiff. The followlner is a copy 
of said bill, with the endorsements thereon; 

(Copy check or bill here.) 

Said bill was duly accepted by the defendant 

on the day of 19 

yet he failed to pay the same or any part 
thereof. 

There is now due the plaintiff from the de- 
fendant on said bill the sum of | 

with interest from the day of 

19 

(Add prayer.) 

Bo. 4. 

BILL OP PARTICULARS IN JUSTICE 

COURT. 

0& Bond or PidftUty of Olevk or C— liteor. 

The plaintiff says that on the day 

of , 19 the defendant, upon 

consideration that the plaintiff would employ 

one as clerk (or cashier) made and 

delivered to the plaintiff an obligation in writ- 
ing, of which the following is a copy: 

(Copy bond.) 

The plaintiff thereupon employed said 

as clerk, at a salary of |. ....... . per , 

and said . .- continued in the employ- 
ment of plaintiff until the day of 

19 

During said period said , as such 

clerk, received money belongring to plaintiff to 

the amount of $ for which he has 

not accounted, and which he has converted to 
his own use. 

Bo. 8. 

BILL OP PARTICULARS IN JUSTK3B 

COURT. 

Uttdortakliig in Boplovlii. 

The plaintiff says that on the day 

of , 19 the defendant commenced 
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an action before E. F., a justice of the peace 

in county* against the plidntiff 

to recover possession of certain speciflc per- 
sonal property. 

That an order of delivery was issued in said 
cause, under which certain ffoods and chattels 

of the value of $ were taken from the 

possession of the plaintiff and delivered to the 
defendant upon his maJdng and delivering: to 
the constable, for the use of plaintllt, an un- 
dertaking: in writing, of which the following is 
a copy: 

(Copy undertaking.) 

On the trial of said cause before said Jus- 
tice on the day of 19 

the right of property and right of possession 
were found to be in this plaintiff, and the 
value of said property was found to be the 

sum of $ whereupon Judgment was 

rendered against the defendant herein, that 
the plaintiff herein have a return of said goods 
and chattels, or in case no return could be 
had, to recover from said defendant the sum 
of $ and for his costs. 

Said defendant has not returned nor offered 
to return said property and no part of said 

Judgment has been paid. On the day 

of 19. . . ., an execution was issued 

to as constable of said county, 

•n the said Judgment, in favor of this plaintiff, 
which was returned wholly unsatisfied. 

The plaintiff has sustained damages in the 
premises in the sum of $ 

(Add prayer.) 



Vo. 6. 

BILL. OP PARTICULARS IN JUSTICE 

COURT. 

To Beoover Payment for Qoo6m Sold and Be- 

llTered. 

The plaintiff says that at the times stated 
in the following account he sold and delivered 
to the defendant, at his request, Uie following 
goods, to- wit: 

May 2, 1918, to 100 lbs. sugar, 
at 10 cents per lb $10.00 

June 1, 1918. to 25 lbs. Rio cof- 
fee, at 20 cents 6.00 

June 1, 1918, to 10 sacks of flour, 
at $2.50 per sack 25.00 

Total .$40.00 
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The prices* aflSzed to the respective items 
in said account were reasonable, and the just 
value thereof. No part of said account has 
been paid, and there is now due from the 
defendant to the plaintiff thereon the sum of 
forty dellars. 



(Add prayer.) 



Vo. 7. 



BILL OF PARTICULARS IN JUSTICE 

COURT. 

For Koaey Bne oa a Sale of Mml Bstate. 

The plaintiff says that the defendant is in* 
debted to him for the following described real 
estate, to- wit: (the N. E. hi of section 2, in 
township 11 N., of R. 14 E. of 6 P. M.) sold 
and conveyed by the plaintiff to the defendant 

on the day of , 19 tor 

which he a^rreed to pay to plaintiff the sum 
of $ at that date. 

No part thereof hp^s been paid, and there is 
now due from the defendant to the plaintiff 

thereon the sum of $ , with interest 

from fhe day of 19 

(Add prayer.) 



Ho. 8. 

BILL OF PARTICJULARS IN JUSTICE 

CJOURT. 

Aandlovd ta/L Venaat. 

LESSOR AGAINST LESSEE TO RECOVER 

RENT. 

The plaintiff says that on the day , 

of 19 he by an (oral) agree- 
ment leased to the defendant for the term of 
from that date the following de- 
scribed premises, to-wit: (describe) with the 
buildings and appurtenances thereon for which 
the defendant agreed to pay plaintiff on the 

day of 19 . . . ., the sum of 

$ as rent toe the same. The defend- 
ant entered upon and retained said premiaes 
under said lease but has failed to pay the 
rent for the same. No part thereof has been 
pidd, and there is now due thereon from the 

defendant to the plaintiff the sum of I 

with interest from the day of , 

19 

(Add prayer.) 
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VO. t. 

BILL OF PARTICULARS IN JUSTICB 

COURT. 

On Ju6tpaimnt of Court of OoBoral Jluisaiottoii. 

The plaintiff says that on the day 

of , 19 he recovered a judsrment 

agrainst the defendant, in the court 

of beingr a court of ereneral jurisdic- 
tion, for the sum of $......, and | ...... , costs 

of suit in an action then pending in said court 
in favor of the plaintiff and asrainst the de- 
fendant. 

No part of said judgment has been paid 
and there is now due thereon from the de- 
fendant to the plaintiff, the sum of | , 

with interest from the ....... day of , 

1» 

(Add prayer.) 



Vo.10. 

BILL OP PARTICULARS IN JUSTICE 

COURT. 

Wtnolp*! and Agmat, 

FOR FAILURE OF AGENT TO ACCOUNT 
FOR GOODS SOLIX 

The plaintiff says that on the day 

of 19. . . ., he delivered to defendant 

at his request the following goods, vis.: (de- 
scribe eoods belonsins to the plaintiff) of the 

value of $ , to be sold for cash by said 

defendant for a compensation to be paid to 
him by plaintiff. 

Said defendant sold g'oods between the 

day of , 19 and the 

day of , 19 but has 

failed to account for the same to plaintiff. 

On the day of 19 

the plaintiff demanded of said defendant the 
amount due plaintiff for said goods, which 
he refused to pay. 

No part thereof has been paid, and there 
is now due the plaintiff, from the defendant 
thereon, the sum of | 

(Add prayer.) 

296 



VO. 11. 

BILL. OP PAR*riCULARS IN JUSTICE 

COURT. 

Work ta/L JtelMr. 

UPON AN EXPRESS CONTRACT TO PAY A 
SPECIFIC SUM FOR SERVICES RENDERED. 

The plaintiff says that upon tfa« 

day of , 19 he commenced work 

for the defendant at his request as (describe 
character of service), and continued in his 

employment for the period of .-. for 

which the defendant agreed to pay him the 
sum of I 

No part thereof has been paid and there 
is now due from the defendant to the plaintiff 

for said services the sum of I with 

interest from the day of 19 

(Add prayer.) 



Vo. 18. 

BILL OF PARTICULARS IN JUSTICE 

COURT. 

ror Bervioes mi Agwit. 

The plaintiff says that on the day 

of , 19 he entered into the serv- 
ice of the defendant at his request, as affent 
(state nature of duties), and continued in his 

employment for the period of for 

which the defendant agrreed to pay him the 

sum of I No part thereof has been 

paid and there is now due thereon from the 

defendant to the plaintiff the sum of | 

with interest from the day of 

19 

(Add prayer.) 



BILL OF PARTICrULARS IN JUSTICE 

(30URT. 

ror Servloes as Veaohsr. 

The plaintiff says that the defendant, at 
the time hereinafter mentioned, was and now 
is a school district duly organised under the 
laws of the state, and on the ....... day of 
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, 19 the plaintiff, at the reQuest 

of defendant, commenced to teach the aohool 
in said district and continued to teaeh said 

school for the period of months, for 

which said defendant agreed to pay him the 

simi of I per month, amounting in all 

to the sum of I 

No part thereof has been paid, and there 
is now due the plaintiff from the defendant, 

for said services, the sum of $ with 

interest from the day of 

19 

(Add prayer.) 



VO. IB. 

BILL OF PARTICULARS IN JUSTICB 

COURT. 

BY CONTRACTOR OF MODIFMD CON- 
TRACT WITH CHARGE FOR 
EXTRA WORK. 

The plaintiff says that on the day 

of , 19...., he entered into the fol* 

lowing agreement with the defendvit: 

(Copy agreement) 

On the day of , It . . . ., at 

the request of defendant, said contract was 
modified in the following particulars, yim,: 
(State modifications), for which the defendaat 
agreed to pay the plaintiff the reasonable yaliie 
in addition to the sum stated in the oontraet. 

The plaintiff has duly performed all the 
conditions of said contract as modified on his 
part to be performed. 

The reasonable value of the extra work done 
by plaintiff in addition to the pHoe fixed in 

said contract is the sum of | making 

an aggregate of $ 

Second cause action. Between the 

day of 19 and the day 

of , 19 the plaintiff fumlshea 

materials and performed other labor for the 
defendant at his request, as follows: (Oive 
itemized statement of labor performed and 
materials furnished) for which the defendant 
promised to pay plaintiff a reasonable price. 

A reasonable price for the same is | , 

which is now due, etc. 
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No part thereof has been paid and there is 
now due the plaintiff from the defendant, 

thereon, the sum of $ , with interest 

from the day of , 19 

(Add prayer.) 



Vo. 16. 

BILL OF PARTICULARS IN JUSTICE 

COURT. 

Aflrainvt CoiLtiraotor for Hot Ooin]>l0tl]iff, wltb 
Danuhffes f4» Xk>m of Bent. 

The plaintiff says that on the day 

of 19 .... he entered into an agrree- 

ment with the defendant, of which the fol- 
lowing is a copy: 

(Copy agreement.) 

The plaintiff has duly performed all the 
conditions of said contract on his part to be 
performed. 

The defendant enclosed said building, but 
has neglected to finish the same, although 
the time for the completion of said building 
expired on the day of , 19 

On the day of , 19 the 

plaintiff leased said building to 

for the term of years, at a yearly 

rent of $ , of which the defendant was 

duly notified. 

The plaintiff has been unable to give said 
possession of said building by rea- 
son of failure of defendant to perform, his 
contract, and has thereby lost the benefits 
of said lease, to his damages in the sum of 
$ , no part of which has been paid. 

(Add prayer.) 



iro. 17. 

BILL OP PARTICrULARS IN JUSTICE 

COURT. 

For Money Soaned, fitc. 

The plaintiff says that the defendant is in- 
debted to him in the sum of $ for so 

much money loaned on the day of 

, 19 , by plaintiff to defendant at 
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his request, which sum said defendant airreed 
to pay on the day of 19 . . .. 

No part thereof has been paid, and there 
is now due the plaintiff from the defendant 

thereon the sum of $ , with interest 

from the day of , 19 

(Add prayer.) 



Ho. 18. 

BILL OP PARTICULARS IN JUSTICB! 

COURT. 

To Beoover Xnteve^fe. 

The plaintiff says that the defendant is in- 
debted to him in the sum of $ , for the 

(first) installment of interest now due on a 
certain promissory note executed and deliv- 
ered by the defendant to plaintiff, on the 

day of 19 , the sum of 

$ with interest at .... per cent, pay- 
able annually. 

No part of said interest has been paid, and 
there is now due thereon from the defendant 

to plaintiff the sum of $ A copy of 

said note is hereto attached and made a part 
hereof. 

(Add prayer.) 



Vo. It. 

BILL OP PARTICULARS IN JUSTICB 

COURT. 

For Oonvendon of Clufctt^la. 

The plaintiff says that on the day 

of , 19 he was the owner and in 

possession (if not in possession, say; entitled 
to the immediate possession) of the follow- 
ingr described groods, and chattels, viz.: 

(Describe them) of the value of $ 

On the day aforesaid defendant obtained 
possession of said goods and chattels, and 
unlawfully and wrongfully converted them to 
his own use, to the damage of the plaintiff, 
in the sum of $ 

(Add prayer.) 
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VO. 20. 

BILL. OP PARTICUIjARS IN JUSTICE 

COURT. 

The plaintiff says that he is the owner, and 
is entitled to the immediate possession of the 
following described goods, and chattels, viz.: 
(iDescribe them) of the value of 

The defendant wrongfully detains said 
goods, and chattels, from the possession of 
plaintiff, and has wrongfully detained the 

same days to plaintiff's damage, in 

the sum of $ 

The plaintiff therefore prays Judgement 
against the defendant for a return of said 
goods and chattels, or for the value thereof, 
if the same are not returned, and for his 
damages and costs. 



VO. 21. 

BILL OF PARTICULARS IN JUSTICE 

COURT. 

Deceit In tlie fikJe of a Horse. 

The plaintiff says that on the day 

of , 19 he, at the request of the 

defendant, bargained with said defendant to 
buy of him a certain horse for the sum of 
$... 

Said defendant, to induce plaintiff to pur* 
chase said horse for said sum, falsely and 
fraudulently represented that said horse, so 
far as he knew, was sound, etc., and the 
plaintiff relying upon said representations of 
the defendant, did then purchase said horse 

of him for said sum of | then duly 

paid. 

Said horse, at the time of making said 
representations, and sale, was not sound, as 
the defendant well knew, but (state in what 
particulars the representations were false) 
and said defendant falsely and fraudulently 
deceived said plaintiff in the sale of the same 
(state special damages, if any), to the damage 
of plaintiff in the sum of $ 

(Add prayer.) 
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vo. aa. 

BILL OP PARTICULARS IN JUSTICE 

COURT. 

Trespass. 

Trespass to BweUliiff House. 

The plaintiff says that on the day 

of 19...., and on divers other days 

between that time, and the commencement of 
this action, the defendant unlawfully and with 
force broke and entered a certain dwellingr 

house of the plaintiff situated on in 

county, and then and there made a 

grreat noise and disturbance within, and con- 
tinued to make such noise and disturbances 

for hours, then next followinfff and 

then and there forced and broke open and 
broke to pieces (describe the property injured 
or destroyed), belonging: to the plaintiff, of 

the value of $ By means of which said 

several premises, the property of the said 

plaintiff of the value of $ destroyed, 

and the plaintiff was prevented from carryingr 
on his lawful business, in all his damage to 

the sum of $ for which he prays 

Judgment. 



Vo. 23. 

BILL OP PARTICULARS IN JUSTICE 

COURT. 

7or Sxpolslon from DwelUnir* 

The plaintiff says that on the day 

of 19. . . ., the defendant unlawfully 

and with force broke and entered a certain 
dwelling house of the plaintiff, situated in 
and then and there ejected and ex- 
pelled the plaintiff and his family from the 
possession, use and occupation of the same, 
and has kept them so ejected until the present 
time, whereby the plaintiff during all of said 
time was deprived of the use of said dwelling 

house, to his damage in the sum of | 

for which he prays judgment. 



Vo. 24. 

BILL OF PARTICULARS IN JUSTICB 

COURT. 

By tHe FlaiAtur. 

A.B. 1 
V. ^ 
CD. I 

Bill of particulars before E. F., 

Justice of the peace of , 

county. 

The plaintiff says there is due him from the 

302 



said defendant, the sum of $ , for (or on 

here set out a copy of the book 

account, or copy of note or contract sued on) 
for which amount, with interest thereon at 

the rate of per cent from the 

day of , 19 , he asks judgrment. 

A. B. 



Vo. 26. 

BILL OP PARTICULARS IN JUSTICE 

COURT. 



A.B. 1 

CD. J 



By tlis DefMiAaat. 
S«t-Off. 



Before E. P., Justice of the peace 

of , , county, Bill 

of particulars of defendant. 



The defendant alleges, by way of set-off, 
that before the bringring of this suit, the 
plaintiff was and still is indebted to him in 
the sum of (one) hundred dollars, for (a 
horse) of that value sold and delivered by 
the defendant to the plaintiff at his request, 

on or about the day of , 

19 Wherefore the defendant prays judg- 
ment for the sum of $ and costs. 

C. D. 



Vo. 86. 

AFPIDAVIT POR CHANGE OP VENUE 

PROM ONE COURT TO SOME OTHER 

COURT BECAUSE ONE OP THE 

COURT IS INTERESTED. OR 

PREJUDICED. 

State of I 

County j 

A.B. 1 

V. }- 88. 

CD. J 

C D., being first duly sworn, says: That 
he verily believes that he cannot have a fair 
and impartial hearing in this case before E. P., 
Justice of the peace, on account of the interest 
(bias or prejudice) of said Justice. 

In case objections are known to exist against 
the nearest Justice follow the preceding form 
to here, then add: 

SOS 



(And G. H., the nearest Justice to whom 
said cause could be transferred is, as this 
affiant believes, biased (or prejudiced) agrainst 
Bffiojit so that a fair and impartial hearing 
cannot be had before him.) 

(Siirned.) 

^^ned in my presence, and sworn to be- 
fore me, this day of , 19 

B. P. 



Vo. 27. 

AN AFFIDAVIT FOR CONTINUANCE FOR 

THIRTY DAYS. 

State of ) 

County i 

A.B. 1 

V. I- ss. 
CD. J 

The plaintiff (or defendant) bein|: first duly 
sworn, deposes and says that J. H. is a ma- 
terial witness for him in the above cause, 
without whose testimony, which he expects to 
procure, he cannot safely proceed to trial. 
(Here state the facts showing: the necessity 
for an adjournment, as, That said J. H. is 
a resident of Walla Walla, in Washingrton 
territory, and the time required for a com- 
munication to reach him by mail is about ten 
days. That afflant expects to procure the 
deposition of said J. H. within thirty days, 
from this time.) This application for an 
adjournment is not made for delay, but to 
obtain justice. 

(Sigrned.) 

Subscribed in my presence, and sworn to 
before me. this day of , 19 

B. F., 
Justice of the Peace. 



Vo. 28. 

SUMMONS FOR JURY. 

The State of County: 

To any constable or sheriff of said county: 

You are hereby commanded to summon 
to appear 
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before me at my office, in said county, on 

the day of , A. D., at 

o'clock, in the ...... noon, to serve as 

jurors in a case pending before me. then and 
there to be tried. And this they shall in 
nowise omit. And have then and there this 
writ with your doingrs thereon. 

Given under my hand this day of 

A. D 



Justice of the Peace. 



Vo. 29. 

FORMS OP VERDICTS. 

Yerdlot for Plaintiff on General DenlaL 

A.B. 1 

V. y ss. 
CD. J 

We, the jur> duly impaneled and sworn In 
the above entitled cause, do find for the 
plaintiff, and do assess the amount of his 
recovery at the sum of $ 

E. P., 
Poreman. 

No. 30. 

Verdict for Defendant. 

A.B. 1 

ss. 



:.D. J 



We, the jury, duly impaneled and sworn 
in the above entitled cause, do find for the 
defendant. 

K P., 
Foreman. 



No. 31. 

When the Action Is for Damaffe*. 

A.B. 1 

V. V ss. 
CD. j • 

We. the jury, duly impaneled and sworn 
in the above entitled cause, do find for the 
plaintiff, and assess his damages at the sum 

of $ 

E. F., 
Poreman. 
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NO. aa. 

In Oa«Mi of Sot-Off. 

A.B. 1 

V. V ss. 
CD. J 

We, the jury, duly impaneled and sworn 
in the above entitled cause do find that there 
Is due from the defendant to the plaintiff upon 
the causes of action set forth in his bill of 

particulars, the sum of $ ; aai6. we 

further find that there is due from the plain- 
tiff to the defendant upon his set-off, the sum 

of $ ; we therefore find that - there is 

due the plaintiff from the defendant a bal- 
ance amountingr to the sum of $ , which 

we assess to the plaintiff as the amount of 
his recovery. 

Foreman. 

Vo. 88. 

FORM OF MOTION FOR A NEW TRIALi. 
A.B. 1 

V. y 

CD. I 

Before Justice of the 

peace of county. 

And now comes C. D. and moves the court 
for a new trial in this action for the follow- 
in? reasons viz.: 

1st. That the verdict was obtained by fraud 
(here state the facts constituting the fraud; 
or) 2nd. That it was obtained by partiality 
(here state in what the partiality consisted; 
or) 3rd. That it was obtained by undue means 
(here state what undue means.) 

C D. 

No. 34. 

FORM FOR AN UNDERTAKING ON 

APPEAL. 
A.B. 1 

V. y ss. 

CD. J 

Before E. F., a Justice of the 

peace of , 

county. 

WHEREAS, On the day of , 

19...., A. B. recovered a judgrment against 
C D. before E. F., a Justice of the peace, 

for the sum of $ , and costs of suit, 

taxed at $ and the said defendant In- 
tends to appeal said cause to the district 
court of county. 
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Now, therefore, I, L. M., do promise and 
undertake to the said A. B. in the sum of 
$50 (not less than |50, nor les^s than double 
the amount of judgrment and costs); that the 
said C. D., will prosecute his appeal to effect, 
and without unnecessary delay, and that said 
appellant, if judgment be adjudgred agrainst 
him on the appeal, will satisfy such judgrment 
and costs. 

(Signed.) 

Executed in my presence, and surety ap- 
proved by me this day of , 19.... 

E. P., 
Justice of the Peace. 



No. 36. 

FORM FOR TRANSCRIPT ON APPEAL. 

Transcript of proceedings had before me, 
E. F., a justice of the peace of pre- 
cinct, in : . . county, in the state of Ne- 
braska, plaintiffs in an action where A. B. 
was plaintiff and C. D., defendant. (Here 
insert the summons, and endorsement there- 
on, and the return of the ofHcer to the same. 
Then copy at length the docket entries, taxing 
the costs separately on the margin. Defend- 
ant's costs. 



Vo. 36. 

FORMS OF EXECUTION AGAINiST PRIN- 
CIPAL. DEBTOR. 

The State of , County. 

To S. H., constable of (or sheriff of 

said county, 

WHEREAS, On the day of , 

19 A. B. recovered a judgrment against 

C. D.. before me, E. F., a justice of the peace, 

of in said county, for the 

sum of $ and also the further sum 

of $ costs of suit (if part of the judg- 
ment has been paid, say, "upon which is due 

the sum of $ , with interest at 

per cent, from 19..., and costs.*') 

Tou are therefore commanded to collect 
the amount of said judgment (If part of 
the Judgment has been paid, say: "Tou are 
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therefore commanded to collect the sum of 

$ being: the amount remainingr due on 

said judgrment"), interest, and costs, and the 
accruing: costs thereon out of the personal 
property of said C. I>., and pay the same 
to the party entitled thereto, and make re- 
turn of the execution and the certificate 
thereon, showing: the manner in which you 
have executed the same, in thirty days from 
the time of the receipt hereof. 

Given under my hand, this day of 

Justice of the Peace. 



No. 37. 

FORM OF NOTICE OF CLAIMANT IN 
ATTACHMENT PROCEEDIN<SiS. 

To A. B. 

Sir: — You are hereby notified that I claim 
the following described property to- wit: 
(Here describe the property in full); which 
has been levied upon, by 6. H., sheriff, as 
the property of D. .C, on an execution (or 
attachment) issued by E. F., a justice of the 
peace, in your favor. A trial of my rig:ht 
to said property will be had before E. F., a 

justice of the peace, at his office, in 

precinct, on the day of 

19. . ., at o'clock P. M. 

Dated L. M. 

(Signed.) 



No. 38. 

NOTICE FOR DEPOSITION.' 

State of ^ 

County f 

A.B. 1 

V. I- ss. 
CD. J 

Before E. F., Justice of the Peace 

of , 

county, 

The defendant will take notice that on 
the day of , 19..., between the 
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hours of ten -A. M., and six P. M., at the 

office of (in the city of ). in 

the county of and the stat^ of , 

the plaintiff alyove named will take the depo- 
sitions of 6. H., I. J., K. Li. and M. N., wit- 
nesses in this action, to be used as evidence 
on the trial of the above entitled cause, with 
authority to adjourn from day to day until 
all such depositions shall have been taken. 

A. B., 
Plaintiff. 

Service of the above notice is acknowl- 
edged, and proof of the official character 
of the officer before whom the depositions 
may be taken is agreed waived. 

CD., 
Defendant. 



Vo. 39. 

FORM OP BILIi OP EXCEPTIONS. 

BUI of Szoeptioiui. 



;.D. J 



Be it remembered, that on the trial of this 
cause by a jury before me, E. P., a justice 

of the peace, in and for . . . ., , In 

county, , at my office there- 
in, on the day of , 19 ... , the 

plaintiff, to maintain the issue on his part, 
offered in evidence the contract between 
A. B. and C. D., upon which this action is 
founded, whereupon the said defendant ob- 
jected to the admission of said contract, be- 
cause it was not sisrned by the defendant, 
which objection was sustained by me, and 
said testimony was excluded, to which ruling 
of the court the said plaintiff then and there 
excepted. And the plaintiff, further to main- 
tain the issue on his part, called as a wit- 
ness. 6. R., who, being sworn, as required 
by law, testified as follows: (Copy the evi- 
dence offered, objected to, and ercluded, to 
show that it was proper testimony, also the 
exceptions (taken.) (If improper testimony 
is offered, objected to, and admitted, set out 
the testimony deemed to be improperly ad- 
mitted, and say): To which ruling of the 
court the plaintiff excepted, (and after set- 
ting out all the exceptions( conclude as fol- 
lows): and prayers that this, his bill of ex- 
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ceptions, may be allowed, which is accord- 
ingly done, etc. 

B. P., 
Justice of the Peace. 



VO. 40. 

FORM OF AFFIDAVIT. 



State of \ 

, County J 



A.B. 1 

V. V ss. 
CD. J 



Allldavit. 



Before B. F., justice of the peace of 

county. 

A. B., plaintiff herein, being first duly sworn, 
deposes and says: (State here, what you 
wish to say, in the form of an Affidavit.) And 
further affiant saith not. 

Seal of 

Notary Public. Signature of party 

making Affidavit. 

Subscribed in my presence and sworn to 
before me this day of A. D., 



Signature, Notary Public. 



No. 41. 

AFFIDAVIT FOR ATTACHMENT. 

A.B. 1 
V. V 
CD. I 

Before E. F., a justice of the peace 
in and for , county. 

State of ) 

County. ) 

A. B., plaintiff, being first duly sworn, de- 
poses and says, that he has commenced an 
action before E. F., a justice of the peace, 

against C. D., to recover the sum of $ 

now due and payable to the plaintiff from 
the defendant (on account for goods sold 
and delivered by the plaintiff to the defend- 
ant at his request.) (State the nature of 
the claim.) Affiant says that said claim is 
just, and he ought as he believes to recover 
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thereon the sum of $ and that the 

defendant, C. D., has absconded, with the In- 
tent to default his creditors. 

(Sisned.) 

Subscribed in my presence and sworn to 
before me this day of 19. . .» 

Justice of the Pecuse. 



So. 40. 

FORM OP ORDER OP ATTACHMENT, 
The State of , County 

To the sheriff (or constable of 

) of said county: 



Whereas. A. B. has this day filed the neces- 
sary affidavit (and undertaking) to obtain 
an order of attachment against C. D. in an 
action now pending before me, E. P., a jus- 
tice of the peace in and for said county, 
wherein A B. is plaintiff, and O. D., defend- 
ant, to recover of the defendant the sum of 
$ 

Therefore, you are commanded to attach 
the goods, chattels, stocks, of interest in 
stocks, rights, credits, moneys and effects 
of the defendant in your county, not exempt 
by law from being applied to the payment of 
the plalntilTs claim, or so much thereof as 

will satisfy the plaintiff's claim of S 

(state amount as in affidavit) and the prob- 
able costs of this action, not exceeding fifty 
dollars. You will make due return of this 

order on the .day of 19... 

(Same time as summons) (or forthwith, if 
issued after the commencement of the ac- 
tion.) 



Witness my hand this ...... day of 

19... 

B. F.. 
Justice of the Peace. 



Ho. 48. 

FORM OP MOTION TO DISCTHARGE 
ATTACHMENT. 
A.B. 1 
V. \ 
CD. J 

Before E. P., a Justice of the 

Peace of , ^ 

county, 

The defendant, C. D.. moves to discharge 

til 



the attachment in this action for the foUow- 
Inff reasons: 

First: Because the facts stated in the affi- 
davit are not sufficient to Justify the issuinsr 
of the same. 

Second: Because the facts stated in said 
affidavit are untrue. 

(Signed.) C. B. 

VO. 44. 

AFFIDAVIT OF PUBLICATION OF NOTICK. 

iState of ) 

County. J 

Li. M., beingr first duly sworn, deposes and 
says that he is publisher (or state the ca- 
pacity in which the pajrty acts) of (insert 
name of paper), a newspaper printed in said 
county, that a true copy of the notice hereto 
attached was published for three consecu- 
tive weeks in said paper, commencingr on the 
day of , 19. . . L. M. 

Subscribed in my presence, and sworn to 

before me this day of , 19 . . . 

B. F., 
Justice of the Peace. 

So. 40. 

AFFIDAVIT FOR GARNISHMENT. 
State of 



County, 



•} 



O.D. J 



Before B. F.. a Justice of the 
peace, of , , county, 



A., plaintiff (or agent, or attorney of the 
plaintiff), being* first duly sworn, deposes and 
says, that he has good reason to believe and 
does believe that (state name of person or 
corporation), and within said county of 

has property of the said def endlLnt, 

C. D., in his possession, to-wlt: (desorllM 

property), and also that said is in- 

deb ted to said C. D., in an amount unknown 
to affiant. 

(Signed.) 

A. B. 

Subscribed in my presence and sworn to 

liefore me this day of ^ 19. . . 

X. F 
Justice of the Peace. 
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No. 46. 

FORM OF NOTICE TO QARNISHBE. 

A.B. 

V. 
CD. J 

Before K F., a justice of the peace, 
in and for in county. 



V. V 



To : Tou are hereby notified to 

appear before E. F., Justice of the peace, in 

and for , district, P. M. the 

(return day of order of attachment), 

day of , 19..., at o'clock A. M. 

(or P. M.) and answer under oath all ques- 
tions put to you touching: the property of 
every description, and the credits of C. D., 
the defendant, in your possession or under 
your control. And this you will in nowise 
omit to do under penalty of law. 

a. H., 

Dated 19.... Sheriff. 



Vo. 47. 

NOTICE FOR CONTEMPT. 
The state of , county. 

To the sheriff, (or constable of.. ) 

of said county: 

You are commanded to forthwith arrest 
Lf. W., and bring him before me, E. F., a 

Justice of the peace in and for , in 

county, to show cause why he should 

not be punished for contempt, for his dis- 
orderly behavior toward said Justice on the 
trial of a cause before, said Justice, wherein 
A. V. is plaintiff, and C. D., defendant, on 
the -day of , 19. . . Such be- 
havior tendmgr to interrupt the due course of 
the trial of said cause. 

Given under my hand this. day of 

19... 

B. F., 
Justice of the Peace. 



vo. 4a 

CONTRACT AGREEMENT. 

OrdluuT AffreeaiMit. 

ThijB agreement, entered into this 

day of 19. . . ., by and beween A. B. 

S18 



and C. D., witnesseth: That the said A. B., 
for and in oonsideration of the covenants 
to be performed by said C. D., doth promise 
and agree to and with the said C. D. (state 
in full). And the said C. D. doth hereby 
covenant and agree to and with said A. B. 
(state in full). 

In testimony whereof we have hereunto set 

out hands this day of , 19. . . . 

A. B. 
C. D. 



Vo. 49. 

CONTRACT AaRHBMBNT. 

Airreenijeiit for Work aiUI ZaImv. 

This agreement, entered into this 

day of , 19 by and between A. B. 

and C. D., witnesseth: That the said A. B. 
agrees faithfully to labor for C. D. for the 
term of (six) months from the first day of 

, 19. .... at farm labor, on the farm 

of said CD., in county, and to per- 
form such other services as may be reason- 
able and Just, for which services said C. D. 

agrees to pay said A. B. the sum of | 

per month (on the day of ...... 19. .••). 

In witness whereof we have hereunto set 

our hands this day of • 19. • . . 

A. B. 

a D. 



Vo. 60. 

CONTRACT OP AGREEMENT. 

JLgreement for Bale of laaaO. 

This agreement, entered into this 

day of 19 .... , by and between A. B. 

and C. D., witnesseth: That said A. R has 
this day sold to C. D. the following described 
tract of land, to-wit: (describe) for the sum 

of $ , to be paid as hereinafter set 

forth, and upon the payment of which said 
A. B. agrees to convey to said C. D. the 
premises above described, free and clear firom 
all incumbrances, by a deed of general war- 
ranty. 

And the said C. D. agrees to pay said A. B. 

for said premlBtB the sum of $ as 

follows: I with interest at 
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per cent on the ^y of , 19 ... . 

The said A. B. agrees that said C. D. shall 
have immediate possession of said premises 
for the purpose of residence, cultivation, and 
improvement. 

In witness whereof we have hereunto set 

our hands this day of , 19. . . . 

A. B. 
a D. 



Vo. 61. 

BUILDING CJONTRA.CT. 

This agreement, entered into this 

day of* .......%.» 19 .... , between A. B. and 

C. D,f witnesseth: That the said A. B. hereby 
agrees with the said C. D. to erect for him 
on (describe land) a (dwelling house) in 
conformity with the drawing and detailed 
specifications of one £. F., architect, the work 
to be performed in a substantial and work- 
manlike manner, and with the best materials 
of their respective kinds, the same to be fur- 
nished, together with all things necessary to 
erect and complete said building, at the cost 
and expense of the said A. B., payments to be 
made as follows: (specify terms) upon the 
certificate of the architect, provided that said 
estimates shall not at any time before the 
completion of said building exceed the basis 
of 85 per cent of the value of the work so 
executed. 

And the said C. D. hereby agrees with said 

A B. to pay to him the sum of | , for 

the erection and completion of said building 
in the manner aforesaid, (monthly) esti- 
mates to be made by said E. F., architect, of 
the amount then due to said A. B. thereon, 
upon the presentation of which estimate said 
C. D. agrees to pay 8S per cent of the same, 
the remaining 15 per cent to be retained un- 
til the completion of said building. And on 
the completion- of said work in the manner 
aforesaid to the satisfaction of said architect, 
and ui>on the presentation of his certificate 
to that effect, said C. D. agrrces to pay said 
A. B. the balance remaining unpaid on said 
contract, including the fifteen per cent re- 
tained until the completion of the work. The 
said A. B. further agrees to complete said 
building as aforesaid, and deliver the same to 
said C. D. on or before the day of 

In witness whereof we have hereunto set 

our hands this day of , 19 ... . 

A. B. 
C. D. 



VO. 08. 

AGRBEBffB NT T O BUILD, THB3 OWNBR TO 
FURNISH MATERIAL. 

This agrreement entered into this 

day of 19 between A. B. and C. D. 

witnesseth: That said A. B., for the consid- 
eration hereinafter mentioned, hereby agrees 
with C. D. that within the space of (three 
months) next after the date he will at hla 
own proper chargre and expense In a good and 
workmanlike manner, erect and complete for 
said C. D. one (dwelUngr house) on (describe 
land) according to the draft, plan and ex- 
planation hereto annexed, with such brick,* 
stone, lumber and other materials as the said 
C. I>. shall provide for the same. And the 
said C. D., in consideration of the foregoing, 
does hereby agree to pay said A. B. the sum 

of S , as follows: dollars 

at the time of signing this contract, 

dollars on the day of If 

and the remaining of said sum of | 

on the completion of said work. And the said 
C D. further agrees, at his own proper cost 
and expense, to provide suitable brick, stone^ 
lumber, and other necessary materials for 
the erection and completion of said building, 
and thereby to cause no delay to said A. B. 

In witness whereof we have hereunto set 

our hands this day of 19. . • . 

A. B. 
C. D. 



VO. St. 

(TLiAIDSB PROVIDING FOR WEBKIjY 
PAYMENTS. 

And the said C. D. hereby agrees to pay 
to said A. B. each and every week during 
the progress of said work and until the same 
shall be completed, all such sums of money 
as shall be necessary for the purpose of pay- 
ing the wages of workmen employed In and 
about said building, the amount thereof to 
be ascertained on the estimate of said BL F^ 
architect, etc., and the whole not to ezoeod 
the contract price. 



VO. 04. 

BOND OF CONTRACrrOR. 

Know all men by these presents, that we, 
A. B., as principal, and G. H., as surety, are 
held and firmly bound unto C. D., in the sum 
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of $ for th« payment of which well 

and truly to be. made we bind ourselves Jointly 
and severally by these presents. 

Dated this day of 19 ... . 

Whereas, said A. B. had, by an agreement 
of this date» contracted in writingr with said 
C. D. to erect a (dwellingr house for him). 

Now, therefore, the condition of this obli- 
gration is such that if the said A. B. shall do 
and perform all the stipulations and aerree- 
ments contained in said written contract then 
this oblisration to be null and void. Other- 
wise to remain in full force and effect. 

In witness whereof we have hereunto set 

our hands this day of , 19.... 

A. B. 
G. H. 



No. 66 

ARTICLES OF INCORPORATION. 

Articles of Zncorpoxation for Mannfactiiriiiir 

Meroantllo, Educational, or Other 

Corporatioiis, 

Know all men by these presents, That 

we 

, do associate ourselves to- 

srether for the purpose of formingr and be- 

comingr a corporation in the state of 

for the transaction of the business hereinafter 
described. 

1. The name of the corporation shall be 
(give name). The principal place of transact- 
ing its business shall be in the city of , 

County of , and state of 

2. The nature of the business to be trans- 
acted by said corporation shall be the (give 
name of business) and the erection and main- 
tenance of such buildings and structures as 
may be deemed necessary, and to purchase 
real estate as a site therefor, and especially 
to 

8. The authorized capital stock of said 
corporation shall be (state amount) thousand 

dollars in shares of $ each, to be 

subscribed and paid as requested by the board 
of directors. 

4. The existence of this cori>oration shall 
commence on the first day of , A D. 
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19...., and continue during: the period of 
years. 

5. The business of said corporation shall 
be conducted by a board of directors not to 
exceed five in number, to be elected by the 
stockholders; such election to take place at 
such time and be conducted in such manner 
as shall be prescribed by the by-laws of said 
corporation. 

6. The officers of said corporation shall 
be a president, secretary and treasurer, who 
shall be chosen by the board of directors, and 
shall hold their office for the period of on« 
year, and until their successors shall be 
elected and qualified. 

7. The highest amount of indebtedness to 
which said corporation shall at any time sub- 
ject itself shall be not more than 

thousand dollars. 

8. The manner of holdingr the meeting of 
stockholders for the election of officers, ajnd 
the method of conductingr the business of ths 
corporation, shall be as provided by the by- 
laws adopted by the board of directors. 

In witness whereof, the undersigmed have 
hereunto set their hands this day of 

• ••••••••a ^^« XJm X V • • • • 



State of ) 

County 3 

On this day of , 19 . . . .. 

before me, E. F., a justice of the peace, in 
and for the said county, personally appeared 

the above named 

, who are personally known to me 

to be the identical persons whose names are 
affixed to the above articles, as parties there- 
to, and they severally acknowledgred the in- 
strument to be their voluntary act and deed. 

Witness my hand the date aforesaid. 

B. P.. 
Justice of the Peace. 



No. 68. 

FORM OF WARRANTY DBB3D. 

Know all men by these presents, that we 
and husband and wife, in 
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consideration of the sum of | in 

hand paid, do hereby grant, bargrain, sell, and 

convey to of , county 

, the foUowingr described real 

estate, situate in the county of , and 

state of Nebraska, to-wit: (describe premises), 
to have and to hold to his heirs and assigrns 
forever, togrether with all the tenements, 
hereditaments, and appurtenances thereto be- 
longing:. And we hereby covenant with said 

that we are lawfully seized of 

said premises; that they are free from incum- 
brances; that we have good right and lawful 
authority to sell the same, and we covenant 
to warrant and defend the same against the 
lawful claims of all 'persons whomsoever. 

And the said hereby relinquishes 

her right of dower in said premises. 

In witness whereof we have hereunto set 
our hands this day of 19. . . . 



State of ) 

County J 

On this day of , 19. ..., be- 
fore me, a Justice of the peace in and for 
said county, personally came the above named 

who are known to 

me to be the identical persons whose names 
are affixed to the above deed as grrantors, and 
severally acknowledged the instrument to be 
their voluntary act and deed. 

In witness whereof I have hereunto set my 
hand the day and year above written. 

E. P.. 
Justice of the Peace. 



No. 67. 

QUIT CLAIM DBBD. 

Know all men by these presents, that we, 

and husband and wife, . 

in consideration of the sum of | in 

hand paid, do hereby sell and quit claim to 

all our right, title and Interest in 

and to the following described real estate, sit- 
uate in the county of , and state of 

to-wlt: (describe premises) to have 

and to hold the above described premises to 

the said and his heirs and assigrns 

forever. 

In witness whereof, we have hereunto set 
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our hands this day of , 19. . . . 

In presence of 



State of ) 

County j 

On this day of If 

before me, a Justice of the peace in and fmr 
said county, personally came the above named 

, who are known to me to be the 

identical persons whose names are afl^ed to 
the above deed as grantors, and severally 
acknowledged the instrument to be ttteir vol- 
untary act and deed. 

Witness my hand the date above fflven. 

E. P., 
* Justice of the Peace. 



No. 68. 

I>BED TO TRUSTBBS. 

Know all men by these presents, that we, 

and , husband and wife, 

in consideration of the sum of one dollar to 
us in hand paid by E. F., and of the love and 
affection which we entertain for our daugh- 
ter M. M., do hereby grant, hBTgedn, and 

convey to E. F., of and state of 

, the following described real estate, 

to- wit: (describe property). To have and to 
hold unto said E. F., in trust for our said 
daughter, M; M., as follows: First, to col- 
lect the rents, issues, and profits of said real 
estate, and after paying all taxes and neces- 
sary expenses of said property, to pay the 
same to said M. M. Second (state other con- 
ditions). 

In witness whereof, we have hereunto set 

our hands this day of 19 ... . 

In presence of 



Acknowledgment as to ordinary deed. 

No. 69. 

MORTGAGE. 

Know all men by these presents^ that 

and husband and wife* in 

consideration of the sum of $ to us 

in hand paid, dq hereby grant, bargain, sell, 
and convey to of , the fol- 
lowing described real estate, to-wit: (describe 
premises), together with all the tenements 

320 



and appurtenances thereunto belongrlngr. And 
we are lawfully seized of said premises, and 
we will warrant and defend the same against 
the lawful claims of all persons whomso- 
ever. 



« 



Provided, however, and these presents are 
upon this express condition. That whereas 

on the day of 19 .... , 

executed and delivered to 

promissory notes, as follows: The first of 
said notes for the sum of $ with In- 
terest from date, is due and payable 

19 and the second of said notes for the 

sum of I with interest from date, 

is due and payable on the day of 

19 Now if said shall 

pay said notes and interest thereon, when 
they shall become due, then this conveyance 
shall be null and void, otherwise to remain 
in force and etfect. 

In witness whereof, we have hereunto set 

our hands this day of 19 ... . 

In presence of 



Acknowledgnnent as to deed. 

No. 60. 

POWER OF ATTORNEY. 

Know all men by these presents, that we, 

and , husband and wife, of 

the county of and state of , 

have made, constituted and appointed, and do 

hereby make, constitute and appoint 

of the county of and state of 

our true and lawful attorney for us and in 
our names, place and stead, to sell and con- 
vey by a STOod and sufficient deed, with full 
covenants of warranty the following de- 
scribed real estate, to- wit: (describe), hereby 
griving and grrantingr to our said attorney full 
power to do and perform every act and thing 
necessary to be done in the premises as fully 
as we could do if personally present, hereby 
ratifying and confirming all that our said at- 
torney shall do by virtue hereof. 

In witness whereof, we have hereunto set 

our hands this day of 19 ... . 

In presence of 



State of ) 

County J 

On this day of 19, 
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before me, a Justice of the peace in and for 
said county, personally came the above named 

and who are known to me 

to be the identical persons whose names are 
affixed to the above power of attorney as 
makers thereof, and severally Acknowledged 
the instrument to be their voluntary act and 
deed. 

In witness whereof I have hereunto set 
my hand the day and year above written. 

B. F., 
Justice of the Peace. 



Vo. 61. 

PETITION FOR DOWER. 

In the matter of the estate of de- 
ceased: 

Your petitioner respectfully represents that 

on or about the day of , 

19 .... , she was married to at 

in the state of , that on or about 

the day of , 19 .... , said 

departed this life at his residence in 

county, , being: seised of an estate 

of inheritance in certain land, to-wlt: (de- 
scribe), in said county; that your petitioner 

is the .widow of said and is entitled 

to dower in said land; that her right of dower 
in said real estate has not been barred by 
any act or omission on her part; that said 
right of dower in said real estate is not dis- 
puted by the heirs or devisees of said 

deceased, nor by any person claiming through 
or under them; that the following persons 
are interested in said real estate, to-wlt: (grive 
names, ages, so far as known, and place of 
residence of all persons interested). 

Your petitioner therefore prays that dower 
in said real estate may be assigned to her, 
and for such other relief as may be just and 
proper. 

State of ) 

County J 

I, A. B., petitioner, herein, do solemnly 
swear that the facts stated in the above peti- 
tion are true, as I believe. 

Subscribed, etc. A. B. 



No. 60. 

■ 

FORM OF WILL. f 

In the name of Ood, amen: I, A. B., of the j 
city of , in the county of , I 

tSS -J^ 



and state of , considering the uncer- 
tainty of this mortal life, and heing of sound 
mind and memory, blessed be Ood for the 
same, do make and publish this my last will 
and testament, in manner and form followingr, 
tha^'is to say: 

First: I direct that my funeral charges 
the expenses of administering my estate, and 
all my debts be paid out of my personal 
property. If that be insufScfent, I authorize 
my executor, hereafter named, to sell so 
much of my real estate as may be necessary 
for that purpose. 

Second: I give and bequeath to my be- 
loved wife, C. B., the sum of | in 

lieu of dower, and of any distributive share 
in my estate to which she would otherwise 
be entitled. I also give and bequeath to my 
beloved wife the dwelling house and lot on 
which I now reside. 

Third: I hereby give the custody of my 
infant children during their minority, and 
while they remain unmarried, to my beloved 
wife, but if she shall die during the infancy 
of satd children, then in that case I convmit 
their custody and tuition to my friend, E. P., 
of said city and state. 

Fourth: I give and bequeath all of the 
residue of my estate, real and personal, to 
my children, share and share alike, as ten- 
ants in common, to be paid to them as they 
respectively come of age. In case any one 
of my children shall die in my lifetime, leav- 
ing Issue of descendants, I direct that his 
share shall not lapse, but shall be paid to 
such descendants in equal proportions. 

Fifth: I appoint my friend. G. H., executor 
of this, my last will and testament, hereby 
revoking all former wills by me made. 

In witness whereof I have hereunto sub- 
scribed my name this 1st day of In 

the year of our Lord 

A. B. 

We, whose names are hereunto subscribed, 
do hereby ..certify that A. B., the testator, 
subscribed his name to this instrument In 
our presence and in the presence of each of 
us, and declared at the same time In our 
presence and hearing that this instrument 
was his last will and testament, and we at 
his request sign our names hereto in his 
presence as attesting witnesses. 

L. M., of the city of 

N. O., of the city of 
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No. 68. 

PETITION FOR LETTERS TESTAMENTARY 
In the county court of county, 



In the matter of the estate of A. B., de- 
ceased: 

Tour : petitioner respectfully represents that 

A. B., late of county, departed this 

life at his residence in. said county, on the 

day of leaving a last will 

and testament, in which (your petitioner is 
named as executor), which wilt he now offers 
for probate, and that said will relates to (both 
real and), personal estate. 

Your petitioner further represents that said 
A. B., at the time of his death, was a resident 
of saidHsounty, and that he left surrivingr him 

(a widow named , who now resides 

at ), and children, as follows: (give 

name, age and place of residence of each). (If 
the deceased left no widow or children sur- 
viving him, so state; then set forth names 
an4»places of residence of the heirs at law, if 
known; if not, so allege.) 

Your petitioner therefore prays (if there 
are infants, that a guardian, ad litem, be ap- 
pointed) that the court will appoint a time 
and place for probating said will, and that 
notice in due form may be issued and given 
to all persons interested in said estate, re- 
quiring them to appear and attend the pro- 
bate of said will, and such other proceed- 
ings as may be necessary and proper in the 
premises to admit said will to probate, and 
for letters testamentary. 



No. 64. 

NOTICE OP PROBATE OP WILL. 

The state of , county. 

To all persons interested in the estate of 
A. B., deceased: • 

Whereas, T. H., of said county, has filed 
in my office an instrument purporting to be 
the last will and testament of A. B., de- 
ceased, late of said county, and a petition 
praying to have the same admitted to pro- 
bate, which will relates to both real and 
personal estate, whereupon I have appointed 
(Monday), the day of , 19 
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at o'clock in the noon, at my 

office in said county, as the time and place 
of proving said will, at which time and 
place you and all concerned may appear and 
contest the probate of the same. 

It is further ordered that said petitioner 
grive notice to all persons interested In said 
estate of the pendency of the petition, and 
the time and the place set for hearing the 
same, by causing a' copy of this order to be 

published in , a newspaper published 

in state, for three weeks successive- 
ly previous to the day set for said hearing. 

In testimony whereof I have hereunto set 
my hand and official seal this day of 

County Judge. 



Vo. 65. 

PROOF TO ADMIT WILL. TO PROBATEJ. 
In the county court of county. 



In the matter of the estate of A. B., de- 
ceased: 

State of \ 

County 3 

Now, on* this day this cause came on for 
hearing upon the petition of T. H., for the 
admission to probate of an instrument pur- 
porting to be the last will and testament of 
A. B., deceased, and thereupon one 'S. O., was 
called as a witness on behalf of the peti- 
tioner, and being sworn before me testified 
as follows: My name is N. O.; I am a resi- 
dent of the city of and years 

of age. I was acquainted with A B., the de- 
ceased in his lifetime; said A. B., at the time 

of his death, was a resident of 

county , and had resided in said 

county for at least years next before 

his decease. iSaid A. B. departed this life in 

or about the day of 19 in 

said county. I am one of the subscribing 
witnesses to the instrument now pending be- 
fore the court, purporting to be the last will 

and testament of said A. B. On the 

day of 19 at in the 

state of , said A. B. signed said 

instrun^ent in my presence, and at his re- 
quest I and L(. M., of the city of Lincoln, in 
the presence of said A. B., signed our names 
to said instrument as witnesses, said A. R 
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at the time he so executed said Instrument 
was above the age of twenty-one years and 
was of sound mind and memory and under 
no restraint whatever. 

Subscribed in my presence and sworn to 
before me this day of 19 

Q. H., 

County Judgre. 



No. ee. 

ORDER AjDMITTING WILL TO PROBATE3. 

Now on this day of , 19. . . ., 

this cause came on for hearing, and it ap- 
pearing to me, from the proofs . now on file, 
that all proper parties tT> this proceeding 

have been duly notified; whereupon 

subscription witnesses to said in- 
strument, were sworn and examined. (If but 
one witness is called so state.) (If other 
witnesses are called so state.) On consider- 
ation whereof, I find that said will was duly 
executed by said A. B. as required by law. 
That the said testator, at the time of mak- 
ing said will, was of full age, of sound mind 
and memory, and not under restraint, and was 
in all respects competent to devise real and 
personal estate; and that said will has been 
duly proven and should be allowed as the last 

will and testament of said It is 

therefore considered by me that said last will 
and testament was duly executed, and that 
the same is genuine and valid; and that said 
last will and testament be admitted to probate 
and established as a will of real and personal 
estate. And it is further ordered that letters 
testamentary issue thereon to H. T. upon his 
giving and taking the oath required by law. 

G. H., 

County Judge. 



No. 67. 

LETTERS TESTAMENTARY. 

The state of , county 

To all whom these presents may concern: 

Be it known that on the day of , 

19 before me, the county Judge of said 

county, at my office therein, the last will and 
testament of A. B., late of said county, de- 
ceased, was proved, allowed, and admitted 
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to probate by me, and entered of record; and 
the' said A. B., having immediately before 
his death been a resident of said county of 

, by reason whereof the provlngr and 

recording of said will, and the granting ad- 
ministration of the goods, chattels, and cred- 
its of said 1;estator, and also the auditor, 
allowing and final discharge of all accounts 
against said estate, properly belong to the 
county court of said county. Now, therefore, 

, the executor, having given the bond 

and taken the oath required by law, adminis- 
tration is hereby granted to him of all and 
singular the goods and chattels, rights and 
credits of said deceased, in whosoever hands 
the same may be found, and he is authorized 
and required to pay and discharge ail debts, 
legacies, and charges chargeable against said 
estate, or such dividends thereon as shall be 
ordered and decreed by the county court, and 
to well and truly discharge and perform all 
the duties enjoined upon him by law, and 
said will. Within three months from this 
date he will make a true inventory of the real 
estate, and for all the goods and chattels, 
rights, and credits of said A. B., deceased, 
which shall come to his possession or knowl- 
edge, and he will render an account of his 
administration to this court within one year 
from the date hereof. 

In testimony whereof I have hereunto set 
my hand and affixed my official seal this 
*. . . day of 19. . . . 

(L.. S.) D. H., 

County Judge. 



Wo. 68. 

PETITION OP WIDOW FOR AN 
ALLOWANCE. 

In the matter of the estate of 

deceased. 

In the county court of county. 

H. I., your petitioner, respectfully represents 

that she is the widow of , deceased, 

and is years of age; that said 

died, leaving the following named minor chil- 
dren dependent upon said estate for their 
support, to- wit: (give names and ages), who, 
together with your petitioner, constitute one 
family; that your petitioner has no personal 
estate, (or no Income from personal estate), 
and has no means of support for said family; 
that the v&Iuq of the estate of deceased is be- 
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lieved to be about the sum of $ , of 

which $ is personal property, and 

$ real estate; that the debts agrainst 

said estate are, so far as can be ascertained, 
about the sum of $ ; that your peti- 
tioner has selected articles of apparel and 
ornament, and the household furniture of the 
deceased, in all not exceedingr in value $200.00, 
to all of which she is entitled by law. A list 
of the articles so selected is hereto attached, 
marked "Bxhibit A," and made a part hereof. 
Your petitioner prays that due notice of this 
petition may be griven to all parties inter- 
ested in said estate, and that the court will 
assign your petitioner the household furniture 
and other personal property selected as afore- 
said, and make an allowance of |.- per 

month, for the support of your petitioner and 
family, and for such other relief as Justice 
may require. 

(Verification.) 



No. e9. 

PETITION FOR LETTERS OF ADMINIS- 
TRATION. 

State of county. 

To C. D. (the widow), of A. B., late of said 
county: 

Whereas, A. B., late of said county, de- 
parted this life intestate, being at the time 

of his death an inhabitant of county, 

by reason whereof the granting of adminis- 
tration of his estate doth devolve upon the 
county court of county. 

Now, therefore, you are hereby appointed 
administratrix of said estate, with full author- 
ity to collect, demand, and recover all the 
goods and chattels, rights, credits, and effects 

of said deceased, wherever the 

same may be found in this state. Within 
three months from this date you will make 
and return to this court a true inventory un- 
der oath of the real estate and all the goods. 
chattels, rights, and credits of the deceased 
which shall come to your possession or knowl- 
edge. And you will pay the debts allowed 
against the estate, or such dividends thereon 
as shall be ordered by the county court, and 
render a Just and correct account of your ad- 
ministration, within (one) year from this 
date, and do and perform all acts required of 
you by law. 
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In testimony whereof I have hereunto set 
my hand and official seal- this day of 

(L. S.) D. H.. 

County Jud^e. 



No. 70. 

ORDER APPOINTESTG GUARDIAN. 



In the matter of the estate of 
minors. 



In the county court of county. 

This cause came ►on for hearing on the 

day of , 19 .... , upon the 

petition of , for appointment of 

a^ guardian of , , minor heirs 

of the estate of , deceased, and it 

satisfactorily appearing to the court that 

is a resident of county, and 

a suitable person to have the care and cus- 
tody of the persons and estate of said minors, 
and that it is necessary that a guardian 
should be appointed for them, it Is therefore 

ordered by the court that said 

be and he hereby is appointed guardian of 

said , upon his giving bond 

in the sum of $ , with two sureties, 

to be approved by me. G.H., 

County Judge. 



No. 71. 

ORDER TO SHOW CAUSE. 

In matter of the estate of de- 
ceased. 

In the district court of county. 

The cause came on for hearing upon the 
petition of (administrator) of the es- 
tate of , deceased, praying for license 

to sell (describe the real estate sought to 
be sold) or a sufficient amount of the same 
to bring the sum of $ for the pay- 
ment of debts allowed against said estate 
and the costs of administration, there not 
being sufficient personal property to pay the 
said debts and expenses. It is therefore or- 
dered that all persons interested in said es- 
tate appear before me at , on the 

day of , 19 at 

o'clock, .... M., to show cause why a license 
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should not be grranted to said administirator 
to sell so much of the above described real 
estate of said deceased as shall be necessary 
to pay said debts and expenses. 

Dated this day of 19 ... . 

S. M.. 
Judge of District Court. 



No. 72. 

FORM OF NOTICE TO QUIT. 

To C. D.: 

I hereby notify you to leave the premises 
now occupied by you, to-wit: (Liot 8 in Block 

144, in the city of , county* 

). If you fail to comply with this 

notice within three days after its service, I 
shall institute legral proceedingrs to obtain 
possession of said premises. 

(Sigrned.) A. B. 



No. 78. 

COMPLAINT FOR FORCIBLE AND UN- 
LAWFUL DETENTION. 

(Title) 

A. B., plaintifiF, complains of C. D., defend- 
ant, for that the plaintiff Is seized In fee 
simple of (the southeast quarter of section 
thiry-two, in township twelve north, of rangre 
14 east of the 6th P. M. In Case county. 

) and is entitled to the possession 

thereof; that on or about the day of 

, 19 plaintiff leased said premises 

to defendant for the term of one year, which 
period has since elapsed and determined; yet 
the said defendant unlawfully and forcibly 
detains said premises and unlawfully and 

forcibly holds over his term. On the 

day of , 19 . . . ., the plaintiff served 

upon the defendant a notice in writingr to leave 
said premises. Plaintiff asks restitution of 
said premises and costs of suit. 

Dated this day of , ,, 19. . • , 

(Signed.) A. B. 
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STo. 74. 

FORM OF SUMMONS. 

The state of county. 

Xd the sheriff (or constable of 

) of said county: 



You are hereby commanded to summon 
C. D. to appear before me, B. F., a justice of 

the peace in and for , in 

ctJunty, on the day of 19 

at o'clock M., to answer the com- 
plaint of A. B. (for the unlawful and forcible 
entry upon and detention from the said A. B. 

of lot 8, in block 144, In the city of 

county, ). X The plaintiff 

asks judgment of restitution, you- will make 

due return of this writ on the day 

of , 19 

Witness my hand this day of 

B. F., 
Justice of the Peace. 



iro. 75. 

FORM OF JUDGMENT. 

It is therefore considered by me that the 
plaintiff have restitution of the premises de- 
scribed in said complaint, and that he recover, 
of said defendant his costs herein expended, 
taxed at % ; . . . , as follows : 

(Give items.) 



Vo. 76. 

CLAIM OF LIEN BY WORKMAN OF SUB- 
CONTRACTOR. 

A. B. to C. D., Dr. 

July 1st, 19 To twenty-five days' labor 

at carpenter work, at $4 per day, upon the 
dwelling house situated on lot B in block 360, 

in the city county, , 

which services were rendered on and before 
the 1st day of June, 19. . . ., and then payable. 

(Signed.) C. D. 
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Vo. 77. 

APPLICATION FOR MARRIAGE LICENSE. 

State of ) 

County j 

A. B., being first dul^ sworn, deposes and 

says that his name is A. B., that he is 

years of age, and a resident of , in 

the state of ; that he was born in 

, in the state of , that his 

father's name was , and that 

his mother's maiden name was 

Afilant further states that the name of the 
woman now applying, with him for license 

is C. D.; that she is years of age 

and a resident of , in the state of 

that she was born in , In 

the state of , and her mother's maiden 

name was ; that we now apply 

for licenses of marriage, and that we, the 
parties making said application, are now single 
and unmarried, and may lawfully contract 
and be joined in marriage. 

(Signed.) A. B. 

Subscribed in my presence, and sworn to 

before me this day of , 19. . . . 

D. H., 
County Judge. 



STo. 78. 

MARRIAJGE LICENSE. 

State of county. 

To any person in said county legally author- 
ized to solemnize marriage. Greeting: 

You are hereby authorized to join in the 
holy bonds of matrimony Mr. A. B. and Miss 

C. D., white persons. The said A. B. Is 

years of age, a resident of , in the 

state of ; he was born in the state 

of ; his father's nante was , 

and his mother's name was Miss 

C. D. is years of age, a resident of 

Her father's name was , 

and her mother's maiden name was 

You are required to return this license to me 
within three months after the solemnizing of 
such marriages, with a certificate of the same 
appended thereto and signed by you. under 
the penalty of five hundred dollars or impris- 
onment not exceeding one year. 
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In testimony whereof I have hereunto set 

my hand and official seal this day of 

, 19.... xJt Xx., 

County Judge. 



Vo. 79. 

MARRIAGE CEREMONY. 

(The persons to be married Joining their 
right hands, say to the man): Do you, A. B., 
solemnly declare before Almighty God, the 
searcher of all hearts, that you take this 
woman, C. D., whom you have by your right 
hand to be you lawfully wedded wife? Do you 
promise to love her, cherish and protect her 
in sickness and in health, and forsaking all 
others keep yourself only to her so long as 
ye both shall live? 

(Answer) I do. 

(To the woman): Do you, C. D., solemnly 
declare before Almighty God, the searcher of 
all hearts, that you now take this man, A. B., 
whom you have by your right hand, to be 
your lawful wedded husband? Do you prom- 
ise to love, honor and cherish him, in sickness 
and in health and forsaking all others keep 
yourself only to him so long as ye both shall 
live? 

(Answer) I do. 

I therefore declare you to be husband and 
wife. Whom God hath joined together, let no 
man put asunder. "^ 



iro. 80. 

MARRIAGE CERTIFICATE. 

State of ) 

County 3 

Be it remembered that at , in said 

county, on the day of , 19 .... , 

I Joined in marriage, Mr. A. B., aged 

years, and a resident of , and Miss 

C. D., aged years, and a resident of 

in the presence of Lf. M., a resident 

of , and N. O., a resident of , 

witnesses present at said marriage. 

B. F., 
Justice of the Peace. 

Dated this day of , 19 ... . 
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Vo. 81. 

FORM OF CHATTEL MORTGAGE WITH 
POWER OF SALE ATTACHED. 

Know all men by these presents, that I, 

A. B., in consideration of the sum of $ , 

paid by C. D., have bargained and sold, and 
by these presents do hereby sell and convey 
to said C. D. the following goods, and chat- 
tels, to- wit: (describe the articles mortgaged, 
or refer to them as the goods and chattels 
mentioned in the schedule hereto annexed), 
and which is now in my possession. 

Whereas, the said A. B, is justly indebted 

to C. D. in the sum of $ , payable on 

the day of 19 with in- 
terest at ten per cent from the day of 

, 19. . . ., (upon a promissory note of 

even date herewith, or for goods sold and 
delivered). 

Now the condition of the above obligation 
is such that if the said A. B. shall well and 
truly pay said C. D. said sum of money and 
interest when the same shall become due, 
then this conveyance shall be void, otherwise 
to remain in full force and effect. It is also 
agreed that said A. B. may retain possession 
of the said mortgaged property until said debt 
becomes due. But if default be made in the 
payment of said sum or any part thereof, the 
said C. D. and his assigns are hereby author- 
ized to sell said goods and chattels, or so 
much thereof as will be necessary to satisfy 
the amount then due, together with the cpsts 
and expenses incurred by reason of said de- 
fajilt. 

(Signed.) A. B. 

In presence of E. F. 

iro. 82. 

BILL OF SALE. 

Know all men by these presents, that I 

of the county of in the 

state of , do hereby bargain, sell, 

and convey to said , the following 

described personal property now belonging to 
me, to-wit: (describe in detail). And I hereby 

covenant with said to warrant the 

title of said property to said against 

the lawful claims of all persons whomsoever. 

In witness whereof I have hereunto set my* 
hand this day of , 19.... 

(Signed.) A. B. 

In presence of E. F. 

834 



Vo. 83. 

NOTICE OP SALE UNDER CHATTEL 
MORTGAGE. 

Notice is hereby given that by virtue of a 

chattel mortgage, dated on the day 

of , 19 and duly filed in the of- 
fice of the county clerk of county, 

, on the day of , 19 .... , 

and executed by C. D. to A. B., to secure the 

payment of the sum of $ and upon 

which there is now due the sum of $ 

Default having been made in the payment of 
said sum, and no suit or other proceeding 
at law having been instituted to recover said 
debt or any part thereof, therefore, I will sell 
the property therein described, viz.: (here 
describe the articles substantially as in the 
mortgage) at public auction at the house of 

in the (city, town, or precinct) of 

, in . . . .' county, on the 

day of , at one o'clock P. M. of said 

date. A. B., 

Mortgagee. 

Dated 19. . . . 



iro. 84. 

PETITION FOR APPOINTMENT OP 
NOTARY PUBLIC. 

To Hon. J. M. T., Governor: 

The undersigned respectfully represent that 

we are legal voters of county, in 

the state; that we are well acquainted with. 
A. B., who desires to be appointed notary in 
said county, and know him to be a person of 
integrrity, good moral character and business 
qualification, and we respectfully ask you to 
appoint him notary public for said county. 

Dated , 19. . . . 

(To be signed by twenty-five legal voters.) 



STo. 85. 

FORM OP PROTEST FOR NON-PAYMENT. 



United States of America 
State of 



:} 



On the day of , in the year 

of our Lord, 19. . . ., I, P. P., a notary public, 
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duly commissioned and qualified, in and for 

county, state of at the 

request of C. D., the holder of the original 
bill, (or note), a copy of which is hereunto 
attached, presented the same personally to 

A. B., the acceptor (or maker), at 

in said county (if payable at a particular 
place allege the demand to have been made 
there), and then and there demanded payment - 
thereof from him, which was by him refused. 

Whereupon, I, the said notary, at the re- 
quest aforesaid, did protest and do hereby 
solemnly protest as well against the drawer 
of said bill (or maker) as against all others 
whom it may concern for exchange, re-ex- 
change, damages, interest, and costs accru- 
ing to the said C. D. by reason of the non- 
payment of said (note) bill of exchange. 

Done and protested at , the year 

above written. 

And I, the said notary, do hereby certify 

that on the day of , 19 

due notice of the foregoing protest was by 
me put in the postofflce at Nebraska, postage 
paid, as follows: Notice to G. H., directed to 

& Each of the above named 

places being the reputed place of residence 
of the person to whom the notice was di- 
rected. In testimony whereof I have .here- 
unto set my hand and notarial seal the day 
of the year above written. 

(Seal) B. P., 

Notary Public. 

Record Book B, page 24. 
Attach copy of instrument. 



Vo. 86. 

ARTICLES OP CO-PARTNERSHIP. 

This agreement entered into this 

day of , 19. . . ., by and between A. B. 

and C. iD., witnesseth, that said parties have 
formed a co-partnership for the purpose of 

carrying on the business of & at 

, upon the following terms and con- 
ditions: 

Pirst: The name and style of said co-part- 
nership shall be A. B. & C. D., and shall con- 
tinue years from this date, unless 

sooner terminated by the death of either of 
said partners. 
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Second: The said A. B. shall contribute 
to the capital stock of said firm the sum of 

$ , and the said C D. the sum of 

$ , and said partners shall be the own- 
ers of the stock in that proportion, and any 
further increase of the capital stock shall 
be contributed by said partners in the same 
ratio. 

Third: All the profits which shall accrue 
to said partnership shall be equally divided 
between said partners; and all losl^es from 
whatever cause shall be borne by them In 
proportion to their interests in the stock of 
said firm. 

Fourth: Neither of said partners shall 
sign or in any manner become liable upon 
any promissory note or other obligation, for 
the accommodation of any person whatso- 
ever, nor lend any of the co-partnership funds 
without the consent in writing of the other 
partner. 

Fifth: Neither party shall withdraw from 
the funds of the firm to exceed the sum of 
$ per annum, in install- 
ments of not to exceed the sum of $ , 

but neither shall at any time be entitled to 
draw in excess of his share of the profits then 
earned. 

# 
Sixth: All transactions and accounts of the 
firm shall be kept in regular books, which 
shall be open at all times to the inspection of 
either party or their representatives. 

Seventh: An invoice of stock shall be taken 
on the first day of January of each year, and 
the account between the parties settled at 
that time. And an invoice be taken and an 
account had at any other time when either 
partner shall demand the same in writing. 

Eighth: The said A. B. shall devote his 
entire time and attention to the business of 
said firm, and said C. D. (state according to 
the agreement). 

Ninth: No transaction outside of the 

business shall be entered into by either of 
said partners without the consent in writing 
of his co-partner. And any violation of the 
terms of this agreement shall be suflflcient 
cause for a dissolution of this co-partnership. 

In testimony whereof we have hereunto set 
our hands this day of , 

X «/ • • • • 

In the presence of Q. H. 

A. B. 
C. D. 
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iro. $7. 

FORM OF NEGOTIABLE PROMISSORY 

NOTE. 



XV • • • • 



Sixty days after date, for value received, 
I promise to pay A. B., or order, one hundred 
dollars with interest. 

C. D. 



STo. 88. 

JOINT AND SEVERAL PROMISSORY NOTE. 

• •••••••••••••••I X V • • • • 

Sixty days after date, for value received, 
we, or either of us, promise to pay A. B., or 
order, one hundred dollars, with interest. 

B. F. 

C. H. 



Vo. 89. 

FORM OF BILL OF EXCHANGE. 

• •••••••••••••••9 Xif • • « • 

iSixty days •fter sight, pay A. B., or order, 
one hundred dollars, for value received. 

To E. B 

C. D. 



iro. 90. 

INDORSEMENT IN BLA'NK. 



An indorsement in blank gives to the trans- 
feree unqualified power of disposition of the 
paper. Its effect is to make the paper pay- 
able, not to the transferee as indorser, but 
as bearer. 

In general, the holder of a note or bill upon 
which there is a blank indorsement may write 
the name of the indorser a direction to him- 
self or any other person, or- any work, which 
does not enlarge the liability of the indorser. 
But he cannot write over the indorser's name 
"demand and notice waived," for this would 
enlarge the liability of the indorser. 

An indorsement, as the word implies, is 
written on the back of the instrument. 
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VO. 91. 

RESTRICTIVE INDORSEMENT. 

Pay to E. F., or order, without recourse on 
me. A. B. 



iro. 92. 

FORM OF AFFIDAVIT IN REPLEVIN. 

State of ) 

County 3 

A. B., plaintiff, being: first duly sworn, de- 
poses and says that he is owner (or hSrS 
special property, in, to-wit): (describe the 
special interest), the following described prop- 
erty, to-wit: (here describe property), and is 
entitled to the immediate possession of the 
same, and that said property is wrongfully 
detained by one C D., that said property was 
not taken in execution on any order or judg- 
ment against the plaintiff, or for the payment 
of any tax, fine, or amercement assessed 
against him, or by virtue of any order of 
delivery issued in replevin or any other means 
or final process issued against this plaintiff. 

(Signed.) 

Subscribed in my presence, and sworn to 

before me this day of , 19. . . . 

B. F. 



Vo. 93. 

WRIT OF REPLEVIN. 

State of , county. 

To the sheriff (or constable of 

) of said county. 



You are hereby commanded to summon C. D. 
to appear before me, E. F., a Justice of the 

peace, at my office in in. 

county, on the day of , 19 , 

at .... o'clock, in the forenoon (or afternoon, 
as the case may be), to answer the action of 
A. B. for wrongfully detaining the following 
described property of said A. B., to-wit: (De- 
scribe property as in affidavit.) You are fur- 
ther commanded immediately to seize and take 
into your custody, wherever they may be 
found in said county, the goods and chattels 
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are hereby required to summon forthwith 
six lawful men of your couiity, to appear 

before me at (name the place) on the 

day of , 19...., then and there to 

hold an inquest upon the dead body of 

there lyingr, and by what means he died. 

Witness my hand this day of 

Coroner (or Sheriff of acting Coroner). 



ITo. 98. 

OFFER OF REWARD. 

$50.00 Seward. 

Whereas, on the day of 

19 (three) horses, described as follows: 

(give particular description), the property 

of , were stolen from , in 

, county, Now, therefore, 

in pursuance of the provisions of statute, I 
hereby offer a reward of $50.00 for the cap- 
ture and conviction of the thief. 



Sheriff of county, 

Dated , 19. . . . 



iro. 99. 

AGREEMENT FOR LEASE. 

This is to certify that I have, on this 1st 

day of , 19 let and rented to 

A. B.. lot , in block , in the 

city to , together with the 

dwelling house thereon, with all the appur- 
tenances, and the sole and uninterrupted pos> 
session thereof for one year from this date, 

at the yearly rent of $ , payable quarterly 

in advance; rent to cease in case of the de- 
struction of the premises by fire. 

(Signed) C. D. 



Ifo. 100. 

SHORT FORM OF LEASE. 

• 

This agreement, entered into this first day 

of 19 between A. B. and C. D., 

witnesseth: That the said A. B., in consldera> 
tlon of the covenants of the said C. D., 
hereinafter set forth, does hereby lease to 

the said C. D., from the 1st day of , 

19.... to the day of . . ..., 19..., 
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the following described property, to- wit: (The 
southeast quarter of section 15, in township 
12 north, range 14 east of 6th principal merid- 
ian). And the said C. D., in consideration of 
the leasing of the premises as above set forth, 
does hereby covenant and agree to pay said 

A. B. the rent following, to-wit: (Insert terms 
and mode of payment). The said C. D. also 
covenants with the said A. B. that he will 
cultivate said land in a good and husband- 
like manner: that he will keep said premises 
in as good a condition as they now are; the 
usual wear and incidents by fire excepted, and 
that he will yield peaceable possession of the 
same to said A. B. at the expiration of said 
term. 

In witness whereof we have hereunto set 
our hands this day of , 19... 

In presence of E. P. 

A. B. 

C. D. 

State of ) 

County. J 

On this first day of S 19.*.., be- 
fore me. a justice of the peace in and for said 
county, personally came the abo^e named A. 

B. and C. D., who are personally known to me 
to be the identical persons whose names are 
affixed to the above lease, and acknowledged 
the execution of said instrument to be their 
voluntary act and deed, for the purposes there- 
in stated. 

Witness my hand the date aforesaid. 

B. P., 
Justice of the Peace. 



iro. 101. 

ASSIGNMENT OF LEASE. 

For and in consideration of the sum of 

$ to me in hand paid by E. F., I hereby 

assign and transfer to said E. F., a certain 

lease, bec^ring date 19..., and made 

by A. B. to me, C. D., for (describe the 
premises), together with all and singular the 
buildings and appurtenances thereunto belong- 
ing, or in any wise appertaining, subject, how- 
ever, to the rents hereafter to accrue and the 
covenants and conditions contained in said 
lease. 

C. I>, 
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iro. 109. 

COMPLAINT IN POLICE COURT. 

State of ] 

City of , in ■. . . . county 5 

A. B., beingr by me first duly sworn, de- 
poses and says that one O. D., on the 

day of 19. . . ., in the city of 

in said county (here set forth the offense 
according to the particular statute or ordi- 
nance). 

Subscribed in my presence and sworn to 

before me this day of , 19... 

O. H., 
Police Judge. 



Vo. 108. 

WAREHOUSE RECEIPT. 

• •••.*.., ....•.••( ••••.*..» Xv.... 

Received in store, for the account and at 
the risk of R. L. & Co.. one thousand- bushels 
of wheat, subject to their order on return 
of this receipt and storage. 

C. W. P. 



iro. 104. 

FORM OF WARRANT. 

State of ) 

County. J 

To the sheriff or any constable of said 
county: 

Whereas, A. B. has made a complaint in 
writing and upon oath before me, a Justice 
of the peace of said county, and has charged 
therein that one C. D., late of said county, 

did on the day of 19 .... , 

at the county of , in said state (un- 
lawfully) and (feloniously take, steal, and 
carry away one watch), belonging to said 
A. B.. and of the value of (one hundred) 
dollars. 

You are therefore commanded to arrest the 
said C. D.. and him to convey before me or 
any other magistrate having cognizance of 
the case, in said county there to be dealt with 
according to law. 

S44 



Given under my hand this day of 

19 

E2. W.f 
Justice of the Peace. 



Vo. 105. 

FORM OF WARRANT IN EXTRADITION 

PROCEEDINGS. 



State of 



The Governor of , to , 

and the Sheriffs and Under iSheriffs, and other 
officers of and in the several counties of this 



Whereas. It has been represented to me by 

the governor of that ........ stand 

charged with the crime of , which 

he certifies to be a crime under the laws of 

said committed in the county of 

in said , and has taken 

refuge in the and the said governor 

of having, in pursuance of the con- 
stitution and laws of the United States, de- 
manded of me that I shall cause the said 

to be arrested and delivered to 

who is duly authorized to receive 

into hifi custody and convey back to 

the said ; and 

Whereas. The said representation and de- 
mand is accompanied by whereby 

the said , shown to have been duly 

charged with the said crime, and with hav- 
ing fled from said and taken refuge 

In the which , duly certi- 
fied by the said governor of to be 

authentic and duly authenticated. 

Therefore, you are required to arrest and 

secure the said wherever 

may be found within the and afford 

such opportunity to sue out a writ 

of habeas corpus as is prescribed by the laws 

of this and to thereafter deliver 

into the custody of the said 

from which fled, pursuant 

to the said requisition; and- also to return 
this warrant and make return to the gov- 
ernor of within thirty days from 

the date hereof, of all your proceedings had 
thereunder, and of all facts and circumstances 
relating thereto. 

In Witness Whereof, I have hereunto signed 

my name and affixed the (If. S.) seal of the 

at the Capitol, in this 

346 



day of in the year of 

our Lord, One Thousand, Nine Hundred and 



By the Governor. 



Vo. 106. 

COMPLAINT. 

State of ] 

County. J 

The complaint of A. B., of said county, made 
before me. E. F., a justice of the peace, in and 
for said county, who, being first duly sworn, 

deposes and says that one D. C. on the 

day of 19 , in the county of 

and state of unlawfully and 

feloniously did steal, take and carry away 
one horse of the value of (one hundred) dol- 
lars, the property of said A. V. 

(Signed.) A. B. 

Subscribed in my presence and sworn to 
before me this day of , 19 . . . 

Justice of the Peace. 



Vo. 107. 

SUBPOENA FOR WITNESSES. 

<5tate of 1 

County. ( 

To the sheriff or any constable of said 
county: 

You are hereby commanded to summon 

, to be and appear 

before me at my office at , forthwith 

(if not forthwith, designate the time when re- 
quired to appear), to testify the truth in be- 
half of the state (or defendant), on the ex- 
amination of C. D., of having committed the 

offense of Hereof fail not under 

the penalty of the law, and have you then 
and there this writ. 

Given under my hand this day of 

E. F., 
Justice of the Peace. 
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Vo. 108. 

FORM OF COMPLAINT FOR SEARCH WAR- 
RANT. 

State of ) 

County. 3 

The complaint of A. B., of said county, 
made before me, E. F., a justice of the peace. 
in and for said county, who, being first duly 
sworn, deposes and says that on or about the 

day of 19 in said 

county, the following described property of 

to-wit: (describe the property as 

accurately as possible) of the value of $ , 

wEis by some person feloniously taken, stolen, 

and carried away from the premises of 

in said county. Affidavit further says that 
he verily believes that said property is now 
concealed by C D. in his dwellingr house, in 
the (township) of , in which he re- 
sides, he knowing said property to have been 
stolen. 

(Signed.) 

Subscribed in my presence, and sworn to 

before me this day of , 19. . .. 

E. F., 
Justice of the Peace. 



STo. 109. 

RELINQUISHMENT OF PARENTS. 
State of. 



County 



:} 



We. A. B. and C. B., being first duly sworn, 
depose and say that we are the father and 

mother of E. B., a (male) child years 

of age. and we do hereby voluntarily relin- 
quish all right to the custody of ana power 
over the said E. B., and all claim and interest 
in and to his services and wages, to the end 
that said E. B.. shall be fully adopted by 
(name of party proposing to adopt child). 

A. B. 
C. D. 

Subscribed in my presence and sworn to 
•before me this day of 19. . .. 

In the presence of 

G. H. 
I. J. 

E. F.. 
County Judge. 
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Vo. llOb 

STATEMETNT OP PARTY PROPOSING TO 
ADOPT A CHILD. 

State of ) 

County. ) 

I. S. M., being: first duly sworn, depose and 

say that I am a resident of , county 

: that I do freely and voluntarily 

adopt. E. B., a (male) child years of 

age, the (son) of A. B. and C B., as my own 
son (here state what limitations, if any) and 
bestow upon him equal rights, privileges and 
immunities of children born in lawful wedlock. 

S. M. 

Subscribed in my presence and sworn to be- 
fore me this day of 19 

In the presence of 
G.H. 
I. J. 

B. F., 
County Judge. 



Vo. 111. 

DECREE. 

In the matter of the adoption by S. M. ) 
of E. B.. a son of A. B. and C. B. 1 . 

Now on this day of 19 ... , 

this matter came on for hearing and it satis- 
factorily appearing to me that due notice has 
been given of the time and place set for the 
hearing of this matter as required by law, 
and the order of this court, and that A. B. 
and C. B.. father and mother of said B. B., 
have voluntarily, in the mode required by law, 
relinquished all rights to the custody of and 
control over said B. B.. and to the services 
and wages of said child, to the end that said 
E. B. should be adopted by S. M.; that said 
S. M. has made the statement required by law 
for the adoption of said E. B., and it satis- 
factorily appearing to me that it is for the 
best interest of E. B. that he be adopted by 
S. M.. it is therefore considered and adjudged 
by me that the right to the custody of and 
power and control over said B. B. and to his 
services and wages, by his father and mother, 
A. B. and C. B.. shall and do cease and deter- 
mine from this date, that said B. B., shall be 
and is the adopted child of said S. M., upon 
the conditions of the sworn statements made 
herein, and shall take the surname of said 
S. M., and be subject to his exclusive custody 
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and control, and shall possess all the rights, 
privileges and immunities of children bom in 
lawful wedlock. 



Vo. lia. 

DEED OF ASSIGNMENT. 

Know all men by these presents: That 

whereas. I, A. B.. of county 

am indebted in sundry considerable sums of 
money, and have become unable to pay and 
discharere the same wfth punctuality or in full, 
and beiner desirous of making a fair and 
equitable distribution of all of my property 
and effects not exempt from attachment and 
execution, among n^y creditors, do hereby, in 
consideration of the premises, and the sum of 
one dollar to me in hand paid, convey to the 
sheriff of county, , the fol- 
lowing described real estate, situated in 

county. In said state, to- wit: (describe 

as In an ordinary deed), together with all my 
personal property of every name and descrip- 
tion whatever, excepting any such as is ex- 
empt from attachment and execution. This 
conveyancer is made in trust for the use and 
benefit of all my creditors, and in conformity 
to an act of the legislature entitled "An act 
regulating voluntary assignments for the 
benefit of creditors, proceedings thereunder, 
and to prevent the fraudulent violation of the 
same," approved February 26, 1883. And said 
trustee is hereby authorized and directed to 
take possession of all my said real and per- 
sonal estate, not exempt of law. and to sell 
arid dispose of the same, and to convert it 
into money and apply the avails thereof, first, 
to the payment of any public tax or assess- 
ment charged against myself, or said prop- 
erty: second, the payment of the fees and 
allowances of the assignee, the county Judge, 
sheriff, and other officers; third, the payment 
of preferred claims; fourth, the balance to be 
divided equally among my creditors. The 
real estate claimed by me as exempt is as 
follows: (Describe as in a deed). 

In witness whereof I have hereunto set my 
hand this day of 19 ... . 

In the presence of 
G. H. 

A. B. 

State of ) 

County. 3 

On this day of A. D., 

19...., before me, a Justice of the peace in 
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and for said county, personally appeared the 
above named A. B., who is known to me to 
be the identical person who executed the 
foregroini: conveyance as grantor, and acknowl- 
edged the instrument to be his voluntary act 
and deed. 

Witness my hand the day and year above 
written. 

B. F., 
Justice of the Peace. 
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